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When Tax-Hungty Ctates 
S pot Taxable Corporations 


...then the corporation’s lawyer has his work cut 
out for him. Which of the multiplicity of different 
taxes in different states are for his client to pay— 
and when? ... which of the multiplicity of different 
reports (designed by different states to bring tax- 
ables clearly to light) are to be filed by his client, 
and where? ... occupation license tax in one state, 
income tax in another, use tax here, corporate 
excess there...sales taxes, intangible property 
taxes and “business” taxes... annual capital stock 
return... annual “foreign bonus report” .. . Report 
of Change in Stated Capital and Surplus... annual 
report of dividends paid to residents . . . registry 
statement ... Annual Certificate of Condition... 
like the soldier's dream of boots, boots, boots in 
Kipling’s poem... 


. . . but for the corporation’s lawyer there is relief 
if he uses the Corporation Trust system for his 
client . .. all the nightmare of different state taxes 
to be paid and different state reports to be filed at 
different dates throughout the year reduced to one 
thing at a time and each thing simple. If you have 
a client doing business in any states outside that 
of organization, let our nearest office explain the 
Corporation Trust system. 


THE CORPORATION TRUST COMPANY. € T CORPORATION SYSTEM and ASSOCIATED COMPANIE 


ALBANY: 158 State Street... ATLANTA: 57 Forsyth Street, N.W.... BALTIMORE: 10 Light Street ... BOSTON: 10 Post Office Square... BUFFALO: 

Main Stree .. CHICAGO: 208 So. La Salle Street... CINCINNATI: 441 Vine Street... CLEVELAND: 925 Euclid Avenue... DALLAS: 1309 Main Stre 
DE TROLL: 719 Griswold St. 2... DOVER, DELAWARE: 30 Dover Green... HARTFORD: 50 State St... .. JERSEY CITY: 15 Exchange Place... KANS 
CLPY : 926 Grand Ave... . LOS ANGELES: 5108S. Spring St... . MINNEAPOLIS: 409 Second Avenue S.... NEW YORK: 120 Broadway ...PHILADELPHI 
123. S. Broad Street... PEP TSBURGH: 535 Smithfield Street... PORTLAND, MAINE: 57 Exchange Street ... SAN FRANCISCO: 220 Montgomery Str« 
SEATTLE: 821 Second Avenue... ST. LOUIS: 314 North Broadway ... VV. ASHINGTON: 1329 E Street, N.W.... WILMINGTON: 100 West 10th Stré 
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Transfers from Life Tenant to Remainderman 
In Relation to the Federal Estate Tax 


By WILLARD C. MILLS III* 


HE BASIC assumptions upon which the ideas 

herein advanced rest are, first, that the present 

federal estate tax should be protected as a 
source of revenue, since it is one of the few taxes the 
burden of which bears less heavily upon the poor than 
upon the rich; and, second, that in order to protect 
the estate tax as a source of revenue, the transfer from 
one generation to the next of the right to enjoy prop- 
erty should be taxed with as little regard as is feasible 
to technical legal distinctions as to the nature of the 
transfer. 


Statement of the Problem 


Under the present federal estate tax a transfer of 
property in full ownership from a father to his son 
is taxable; and a subsequent transfer of the property 
in full ownership from the son to his son is also tax- 
able; but where the transfer from the father consists 
of the giving of a life estate to his son and the remain- 
der to the grandson, no tax is imposed upon the trans- 
fer from the life tenant son to the remainderman 
grandson. In the second case, although there has 
been a transmission of wealth from one generation to 
the next, no tax is imposed.! 


Logical Basis for Not Taxing Transfers from Life 
Tenant to Remainderman under the Estate Tax 


There is a basis in logic for not taxing transfers 
from life tenant to remainderman under the estate tax. 
The applicability of the federal estate tax is limited, 
With certain exceptions, to the transfer of property 


* Division of Tax Research, United States Treasury Department, 
Washington, D. C. Member of the District of Columbia Bar. 

‘T, R. C., See. 811, reads as follows: ‘‘The value of the gross 
estate of the decedent shall be determined by including the value 
at the time of his death of all property . . . to the extent of the 
interest therein of the decedent at the time of his death.’’ In the 
example given above there is a cesser of the life tenant’s interest 
at his death. The extent of the life tenant’s interest at death 
being zero, no federal estate tax is due. 
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“To protect the federal 
estate tax as a source of 
revenue an “acquisition” 
tax should be imposed 
upon transfers from life 
tenant to remainder- 


” 
man. 











over which the decedent had a power of disposition 
at the time of his death.2, Even as extended by the 
exceptions, the estate tax applies only to the transfer 
of property over which the decedent either held or 
could have acquired the power of disposition at some- 
time during his life. The exemption of transfers from 
life tenant to remainderman is quite logical, therefore, 





2The following types of property are included in the estate tax 
base, despite the fact that the decedent has no control over the 
disposition of such property at the time of his death: gifts made 
in contemplation of death; gifts intended to take effect in possession 
or enjoyment at or after death; the dower, curtesy, or equivalent 
interest of the surviving spouse; the decedent’s interest in property 
held by the decedent and spouse as tenants by the entirety or in 
property held by the decedent and others as joint tenants; and, it 
is contended, proceeds of life insurance policies taken out by the 
decedent upon his own life even though the decedent had irrevocably 
named a beneficiary other than his estate prior to his death (Chase 
National Bank v, U. 8., 28 F. Supp. 947, 39-2 ustc § 9653 (S. D. N. Y., 
1939)). Also to be included in the estate tax base are inter vivos 
gifts, enjoyment of which is subject at the date of the decedent’s 
death to any change through exercise by the decedent of a power 
to alter, amend, revoke or terminate, and transfers with respect to 
which the decedent’s power to change the disposition is exercisable 
only with the consent of a beneficiary. 
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since at common law a life tenant without power of 
appointment cannot acquire control of the disposition 
of the property in which he enjoys a life tenancy. 

However, if it be found that the failure to tax trans- 
fers from life tenant to remainderman is against well- 
settled public policy, and if it be further found that 
this failure bids fair to completely emasculate the 
estate tax, then there is need for quickly casting oft 
this tyranny of narrow logic. 


Failure to Tax Transfers from Life Tenant to 


Remainderman in Relation to Public Property 


The rule against perpetuities is an expression of the 
compromise effected by the common law courts be- 
tween, on the one hand, the desire of men of wealth 
to dictate the usage of their property for as long after 
death as possible, and, on the other, the public need 
that the power freely to sell or otherwise dispose of 
property be ever present in a living person. Suspen- 
sion of the power to sell or otherwise dispose of prop- 
erty has for so long been so clearly regarded as against 
public interest that the rule against perpetuities, re- 
stricting such suspension, has become a universally 
accepted principal of common law. 

The estate tax, through its failure to tax transfers 
from life tenant to remainderman, encourages sus- 
pension of the power to sell or otherwise dispose of 
property for as long as possible. Thus, the failure to 
tax transfers from life tenant to remainderman works 
directly against the sound public policy that finds 
judicial expression in the rule against perpetuities. 


Failure to Tax Transfers from Life Tenant to 
Remainderman in Relation to Tax Avoidance 


As long ago as 1926 it was estimated that a full 
one-quarter of inherited property was being trans- 
ferred by way of life estates with remainders-over.* 
Today, under the pressure of a much heavier estate 
tax, the use of property settlements as a means of 
avoiding the estate tax is no doubt even more widespread. 

3y settling his property in the form of life estates 
with remainders-over a man of wealth may provide 
a period of upward of 100 years during which numer- 
ous transfers of the property may be made free from 
liability to the federal estate tax. Indeed a Delaware 
statute makes it possible for residents of that state to 
avoid the federal estate tax forever.* 


3 Shultz, W. J., 
(1926), p. 231. 

* Del. Laws 1933, c. 198. See Leach, ‘‘Perpetuities in a Nutshell’’ 
(1938) 51 Harvard L. Rev. 638, 653, n. 37: ‘‘This statute, computing 
the period of perpetuities from the exercise of special powers rather 
than from their creation, has amazing possibilities. Suppose that 
A, an economic royalist (and there are such in Delaware), leaves 
his estate to his son B, for life, remainder to such of B’s issue as 
B shall by will appoint, with full power of delegation; then B exer- 
cises the power by giving a life estate to his son C, for life, re- 
mainder to such of C’s issue as C shall by will appoint with full 
power of delegation; then C exercises the power in the same way 


The Taxation of Inheritance, Houghton Mifflin 
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The significance of this fajlure to tax transfers from 
life tenant to remainderman is not as yet fully realized 
because of the fact that the estate tax does apply to the 
transfer from the settlor to the first life tenant. Trans- 
fers under settlements created to avoid the high rates 
introduced by the Revenue Act of 1932 have been of 
this initial taxable type. 

The disease is now in its quiescent stage. In a few 
years, as transfers from the initial life tenant to sub- 
sequent life tenants become more prevalent, the ray- 
ages wrought by our present negligence will become 
only too apparent. It can be predicted with confidence 
that, unless transfers from life tenant to remainder- 
man are taxed, the base of the estate tax will con- 
tinue to shrink to the point where the tax will no 
longer be worth its keep. 

Any attempt to remedy the situation a few years 
hence will require the bludgeon of retroactive change. 
That is, once having found the estate tax suffering 
with a bad case of pernicious anemia brought on by 
the blood-letting of property settlements, the Con- 
gress would then be forced to subject transfers under 
past settlements to the tax as well as transfers under 
future settlements. At such a late date a non-retro- 
active extension of the tax would be both inequitable 
and inadequate. Retroactivity would wreak havoc 
upon the well laid plans of the dead. Legislation right 
now is required to prevent the discomfort of retro- 
active legislation at some time in the future. 


Failure to Tax Transfers from Life Tenant to 
Remainderman in Relation to Problem of Taxing 
Transfers of Property under Power of Appointment 


The failure to tax transfers from life tenant to re- 
mainderman is closely related to the problem pre- 
sented by the transfer of property under a power of 
appointment. Indeed it is principally because of the 
full exemption accorded transfers from life tenant to 
remainderman that a problem arises with respect to 
the exemption of property passing under the exercise 
of a power of appointment. Since transfers from life 
tenant to remainderman are exempt where the life 
tenant had no power to appoint, a difficult question 
arises as to just where to draw the line of exemption 
with respect to life tenants holding a power of ap- 
pointment, since a special power of appointment may 
confer upon the life tenant only a very limited power 
of disposition.’ If transfers from life tenant to re- 
mainderman were taxable, the problem of drawing 
the line of taxability with respect to transfers under 
powers would be eliminated, since the degree of con- 





and so on ad infinitum. Two consequences follow: (1) Property 
can thus be tied up in a family forever ...; (2) No federal estate 
tax is payable after such tax has been paid in the estate of A.”’ 

5 See Griswold, E. N., ‘‘Powers of Appointment and the Federal 
Estate Tax,’’ 52 Harvard Law Review 957 (1939). 
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trol of the decedent over the property transferred 
would no longer be the criterion of taxability. 


Possible Solutions 


1. General statement.—lf the federal estate tax is to 
be protected as a source of revenue and if the im- 
portance for tax purposes of technical legal distinctions 
with respect to the nature of transfers of property is 
to be reduced to a minimum, either one of two alterna- 
tive procedures must be adopted with respect to trans- 
fers from life tenant to remainderman. The first 
alternative is to formulate a hybrid estate tax base, 
including as taxable not only the transfer of property 
over which the deceased held a power of disposition, 
but also the transfer of property in which the de- 
ceased had merely a right of enjoyment during life.® 
The second alternative is to formulate a new and sep- 
arate “acquisition” tax upon the remainderman’s 
coming into enjoyment, codrdinating this new tax 
with the estate tax paid by the life tenant on property 
over which he had a power of disposition. Such an 
acquisition tax could either stand alone or could form 
a part of an inheritance tax. 


2. Problems involved in the formulation of a hybrid 
estate tax base-—In formulating a hybrid estate tax 
base to include transfers under property settlements 
it would be possible with respect to such transfers to 
tax only that which passed in enjoyment at each trans- 
fer. However, if only that which passed in enjoyment 
were to be taxed, the revenue potential of the estate 
tax would be reduced, not only because the present 
tax is imposed in the case of settled property upon the 
full value of the property in the estate of the settlor, 
but also because the right to control the devolution 
of a given property could be split into many separate 
parts by the time the property finally became subject 
to a transfer tax measured by its full value, thus pro- 
viding escape from the graduated rates by means of 
multiple bases. Since it does not appear desirable to 
impair the revenue potential of the estate tax, this 
possibility will not here be given further consideration. 

A second possibility with respect to transfers under 
settlements would be to tax the full value of the prop- 
erty at each transfer during the settlement, as the 
English do under their Estate Duty. If the full value 
of settled property were taxed at each transfer under 

3 This is the English practice under Great Britain’s Estate Duty. 
Under the Estate Duty, all property passing on the death of the 
deceased is taxed. (Finance Act of 1894, Secs, 1 and 2 (1) (a)). 
“Property passing’ includes not only property over which the de- 
cedent had a power to control the devolution, but also property over 
which the decedent was tenant for life in possession at his death, or 
property in which any other person had a beneficial interest ceasing 
on his death to the extent of the benefit so arising. (Finance Act 
of 1894, Sees. 1, 2 (1) (b) and 7 (7)). The phrase ‘‘to the extent of 
the benefit so arising’? when applied to a transfer from a life tenant 
to remainderman is interpreted to mean the full value of the prop- 


erty transferred, even though the immediate interest arising is 
nothing more than a life tenancy. 
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the settlement, there would be no difference between 
the tax due on a transfer of property over which the 
decedent held full power to control devolution and 
the tax due on a transfer of property over which the 
decedent held no power to control devolution. This 
type of tax would regard the power to control devo- 
lution as an unimportant element of the property right 
for tax purposes. To the extent that the power to 
control devolution is an important element of the 
property right which should be considered for tax 
purposes, this solution of the problem is unsatisfactory. 


A third possibility in formulating a hybrid estate 
tax base would be to tax only the interest arising in 
enjoyment in the case of a transfer from life tenant 
to remainderman while at the same time taxing the 
full value of the property at the transfer from the 
settlor to the first life tenant. The tax on the full 
value would be justified, since the settlor had full 
power to dispose. However, since the basic principle 
under this third possibility with respect to settled 
property would be to tax only the interest arising in 
enjoyment, the conceptual difficulties involved in 
handling the initial transfer from the settlor appear 
to warrant further search for a different approach to 
the problem. 


3. Imposition of an “acquisition” tax upon the right 
of the remainderman to succeed to the enjoyment of 
property.—It is suggested that consideration be given 
to the possibilities inherent in the imposition of a new 
“acquisition” tax upon the right of a remainderman to 
succeed to the enjoyment of property. If such a tax 
were imposed, the present estate tax would remain 
undisturbed—a tax upon the transfer of property over 
which the decedent had, or could have acquired, a 
power to control devolution at sometime during his 
life. In the case of settled property, the full value of 
such property would continue to be taxable in the 
estate of the settlor. The “acquisition” tax herein 
suggested would not apply to the acquisition of settled 
property by the initial life tenant from the settlor, but 
would apply only to transfers from life tenant to sub- 
sequent life tenant or to ultimate remainderman. The 
taxpayer would be the remainderman acquiring the en- 
joyment of the property at the decedent life tenant’s 
death. The base of this “acquisition” tax would be 
the estimated value of the interest acquired by the 
remainderman.” The rate of the tax, in order to mini- 
mize differences in tax burden due simply to technical 
legal distinctions as to the nature of the transfer, could 
be determined in relation to the [Turn to page 238.] 

7 This is a tentative suggestion. If the full value of the property 
were taxed, it would be possible to eliminate entirely differences in 
tax due solely to the legal nature of property transfers. If it is 
felt that the power to dispose is an important element of the prop- 
erty right which should be given consideration in taxing property 


transfers, then only the value of the interest acquired by the re- 
mainderman should be subjected to the ‘‘acquisition’’ tax. 














Charles B. Bayly, Jr. 


RIOR to the enactment of section 820 of the 

Revenue Act of 1938, once the statute of limi- 

tations or other statutory bar had intervened to pre- 
vent the opening up of a year in which a tax error was 
made, either the taxpayer or the Commissioner, as the 
case may be, was able to gain (except as precluded by 
the principles of estoppel and recoupment) a double tax 
advantage by taking a position inconsistent with the 
erroneous tax results of an earlier year.' Section 820 
of the Revenue Act of 1938 (Section 3801 of the Inter- 
nal Revenue Code of 1939) ? is designed .to prevent 
either the taxpayer or the Commissioner from gaining 
a double tax advantage by such inconsistency. When 
either successfully maintains in a judicial or adminis- 
trative determination a position inconsistent with the 
earlier error, an adjustment is authorized against him 
in favor of the one remaining consistent. The closed 
year is opened up for correction of the erroneously 
treated item. Not only does the statutory provision 
result in correction of earlier errors, but it has the 
salutary effect of preventing inconsistency by striking 
at its cause—by eliminating the tax advantages to be 
gained thereby. 


+ Columbus; Member of the Ohio Bar; Instructor, College of Law, 
Ohio State University. 

* St. Paul; Member of the Minnesota Bar. 

Author’s Note: This is a second of two articles on Section 3801 
(see ‘‘Bad Debts and Section 3801,’’ 18 Taxes 599 (October, 1940)). 
An appendix to this article contains Section 3801 as now enacted, 
the suggested amendments, and an ‘‘amended Section 3801’ with 
our ‘‘amendments”’ capitalized. 

We are grateful for and wish to acknowledge the many helpful 
suggestions of Professors John M. Maguire and Erwin N. Griswold 
of the Harvard Law School and Mr. Stanley S. Surrey of the U. S. 
Treasury Department. 

1 See Maguire and Zimet, ‘‘Hobson’s Choice and Similar Practices 
in Federal Taxation’’ (1935) 48 Harv. L. Rev. 1281; Paul and Mer- 
tens, Law of Federal Income Taxation, Secs. 53.02-.17 (1939) Cum. 
Supp.) 

2 Int. Rev. Code, Sec. 3801 (b) (5) (1939); Revenue Act of 1938, 
Sec. 820 (b)(5) is the specific subsection of the statute here to be 
considered. See 18 Taxes 599 for citation to Law Review material on 
this section of the Code in general. 








Basis and Section 3801~ 


A Proposal 


By CHARLES B. BAYLY, it and JOHN M. DICKSON * 


More specifically, section 3801 (b) (5) was framed 
to prevent such tax advantages from arising in cases 
involving the basis of property. Thus, suppose that 
in 1933 the taxpayer exchanges stock which cost him 
$80,000 for land worth $100,000, erroneously treating 
this exchange as tax free. When he sells the land at 
a gain in 1939, he can treat the basis in either of two 
ways. If he computes his 1939 tax using an $80,000 
basis, the $20,000 gain is taxed, even though it is taxed 
in the wrong year. But if he tries to avoid payment of 
a tax on this gain by returning an $100,000 basis, the 
Commissioner asserts a deficiency for 1939 to lower 
this basis on the ground that such gain should now 
be taxed. The taxpayer contends that it should have 
been taxed in 1933, and hence that his basis for the 
1939 gain is $100,000. The determining authority 
adopts his position and an adjustment as to 1933 under 
(b) (5) is authorized, because the taxpayer has main- 
tained a position inconsistent with the 1933 erroneous 
non-recognition of gain. In recomputing the 1933 
tax, only this tax mistake is corrected. The present 
statute accomplishes this result by the following 
language: * 


3801(b) Circumstances of Adjustment.—When a determi- 
nation under the income tax laws— 

(5) Determines the basis of property for depletion, 
exhaustion, wear and tear, or obsolescence, or 
for gain or loss on sale or exchange, and in 
respect of any transaction upon which such 
basis depends there was an erroneous inclu- 
sion in or omission from the gross income of, 
or an erroneous recognition or non-recognition 
of gain or loss to, the taxpayer or any person 
who acquired title to such property in such 
transaction and from whom mediately or im- 


3 A separate subsection is needed for ‘‘basis’’ cases. Secs. (b) (1) 
through (X) involve controversies as to the time when an item of 
income is to be included, or the time when a deduction or credit 
is to be taken. In so far as ‘‘related taxpayers’’ are involved, the 
question also becomes one of whose liability is involved. The 
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mediately the taxpayer derived title subsequent 
to such transaction— 
and, . . ., correction of the effect of the error is 
prevented ..., then the effect of the error shall 
be correct by an adjustment. ... Such adjustment 
shall be made only if there is adopted in the deter- 
mination a position maintained by the Commissioner 
(in case the amount of the adjustment would be 
refunded or credited ...) or by the taxpayer with 
respect to whom the determination is made (in case 
the amount of the adjustment would be ...a 
deficiency ...), which position is inconsistent with 
the erroneous inclusion, exclusion, omission, allow- 
ance, disallowance, recognition, or non-recognition, 
as the case may be. 
Analysis of (b) (5) shows that its structure involves: 
1. A determination of the basis of property for the open 
year. 
2. An indication of errors in the closed year. 
(a) Specification of the prior transaction affecting basis. 
(b) Specification of the tax errors resulting from the 
erroneous treatment of the prior transaction. 
3. Specification of whose income tax liability shall be 
adjusted. 


The proposed amendments will be discussed under 

these three headings.* 

1. DETERMINATION OF THE BASIS OF PROPERTY 
FOR THE OPEN YEAR. 


3801 (b) Circumstances of Adjustment.—When a determi- 
nation under the income tax laws— 
(5) Determines— 
(A) the basis® of property 


The words “for depletion, exhaustion, wear and 
tear, or obsolescence, or for gain or loss on sale or 
exchange” in the present (b) (5) are left out in the 
proposed redraft. Although it might be thought that 
the omission of limiting words could lead to unde- 
sirable results by authorizing adjustment in cases 
where no adjustment should be permitted, yet in no 
case does this result seem to follow. To demonstrate 


question in (b) (5) is ‘chow much,’’ the time when the taxable 
transaction occurred being undisputed. In (b) (1) through (X) 
the same type of problem is involved in both the closed error year 
and the determination year, whereas in (b) (5) the tax problem in 
the determination year is of a type different from that involved in 
the error year, with a few exceptions. The following chart analyzing 
the statute demonstrates this: 


3801 (b) CLOSED ERROR YEAR 
(1) Inclusion in gross income. 


DETERMINATION YEAR 

Requires inclusion in gross in- 

come. 

Allowance of the same deduction 

or credit. 

(3) Exclusion or omission from Exclusion from gross income; 
gross income. (Failure to tax paid on the item’s inclu- 
report an item of income.) sion. (Comes up by way of 

taxpayer’s claim for refund.) 

(X) Disallowance or failure to Disallowance of the same de- 
take a deduction. (Not in duction. 
statute because of possibil- 
ity of abuse.) 

(4) Inclusion (beneficiary); de- Inclusion (beneficiary); deduc- 
duction (trustee). tion (trustee). 

Deduction (beneficiary); in- Deduction (beneficiary); inclu- 
clusion (trustee). sion (trustee). 

(5) Basis error resulting from Determination of basis for de- 


(2) Deduction or credit taken. 


inclusion in or omission pletion, obsolescence, 
from gross income, or recog- or for gain or loss on sale or 
nition or nonrecognition of exchange. 


gain or loss. 

‘ Many of the amendments herein proposed and discussed are statu- 
tory answers to defects pointed out in Maguire, Surrey, and Traynor, 
“Section 820 of the Revenue Act of 1938’’ (1939) 48 Yale L. J. 719, 
761-769. 

5 Legis., ‘‘Section 820: Equity in the Administration of the Rev- 
enue Act’ (1939) 39 Col. L. Rev. 460, 474 points out that there is 
ambiguity in section 3801 (b) (5) as to the meaning of ‘‘basis’’, but 


BASIS AND SECTION 3801 199 


this let us follow the amendment through its pre- 
liminary stages. 
The first redraft devised was as follows: 


3801 (b) Circumstances of Adjustment—When a determi- 
nation under the income tax laws— 
(5) Determines— 
(A) the basis of property for any deduction or 
exclusion from or inclusion in gross in- 
come of, or for gain or loss,... 


The words “depletion, exhaustion, wear and tear, 
or obsolescence,” at present appearing in (b) (5), 
were replaced in the preliminary redraft by the words 
“any deduction.” ® The present statute by specific 
enumeration excludes cases where the basis is affected 
by deductions other than those for “depletion, exhaus- 
tion, wear and tear, and obsolescence.” No good 
reason appears for so limiting its operation. An in- 
consistent position can just as readily be maintained 
in a determination which involves a deduction from 
the basis of property for losses not compensated by 
insurance arising “from fires, storms, shipwreck, or 
other casualty or from theft,’* voluntary removal 
of buildings,® loss of useful value and abandonments,°® 
securities *° and debts becoming worthless," char- 
itable contributions,’* and any deductible expense 
which is paid in property instead of money.** How 
the basis problem arises has no bearing on the ques- 
tion of whether the particular case fits within the 
policy of section 3801 and an itemization in the statute 
of these various ways in which the basis problem is 
raised exclude from its operation cases which it is 
desirable to include. This makes general language 
preferabie. 

The words “inclusion in or exclusion from gross 
income” were added to the preliminary redraft to 
cover annuity cases.** Suppose that in 1933 the tax- 
payer receives land worth $100,000 in exchange for 
stock which he has purchased for $50,000. He errone- 
ously fails to recognize a $50,000 gain. In 1934 he 
buys an annuity for life in exchange for the land. 
Thereafter he reports as income 3% of $50,000,"° being 


further points out that the Regulations (U. S. Treas. Reg. 103, Art. 
3801 (b)-5) demonstrate that the meaning as here used is cost rather 
than adjusted, unadjusted, substituted, etc., basis. This query and 
conclusion seem both erroneous and unnecessary. By reason of the 
prior error the whole problem of the determination is to discover 
the correct basis, whether substituted, adjusted, etc., and the amount 
thereof. 

® “Or credit’’ is not needed because a credit cannot affect the basis. 

7 Int. Rev. Code, Sec. 23 (e) (1939); Revenue Act of 1938, Sec. 23 (e). 

8 U. S. Treas. Reg. 103, Art. 23 (e)-2. 

®*U. S. Treas. Reg. 103, Art. 23 (e)-3. 

10 Int. Rev. Code, Sec. 23 (g) (2) (1939); Revenue Act of 1938, Sec. 
23 (g) (2). 

nu Int. Rev. Code, Sec. 23 (k) (1939); Revenue Act of 1938, Sec. 
23 (x). 

122Int. Rev. Code, Sec. 23 (0) (1939); Revenue Act of 1938, Sec. 
23 (@). 

13 Int. Rev. Code, Sec. 23 (a) (1) (1939); Revenue Act of 1938, Sec. 
23 (a) (1). Cf. U. S. Treas. Reg. 103, Art. 22 (a)-3. Compensation 
paid other than in cash. In making such deduction, the amount 
thereof may depend on some prior transaction erroneously treated. 

14 Int. Rev. Code Sec. 22 (b) (2) (1939); Revenue Act of 1938, Sec. 
22 (b) 2. Cf. U. S. Treas. Reg. 103, Art. 22 (b) (2)-2. 

15 3% of an incorrect basis—the consideration paid for the annuity 
results in tax errors each year, but these intervening errors cannot 
be corrected. 
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consistent with his theory of non-recognition of the 
1933 exchange. After he has excluded from gross 
income an amount equal to his $50,000 basis, to pre- 
vent the inclusion in his gross income of the entire 
amount of each annuity received thereafter, he steps 
the basis of the land up to $100,000 on the theory 
that the $50,000 gain in 1933 was taxable, and con- 
tinues to recover from future annuity payments this 
increment to the basis. If the determination adopts 
the taxpayer’s position that the correct basis is $100,000, 
the Commissioner should then be authorized to secure 
a deficiency adjustment for 1933. The determination 
is as to the basis of the land for exclusion from gross 
income. In the reverse case of an erroneous non- 
recognition of loss or recognition of gain in 1933, the 
determination would be as to the basis of property 
for inclusion in gross income. 

The case where the taxpayer erroneously fails to 
recognize a gain in 1933 might be subject to the same 
abuse as is inherent in the general (b) (3)'® situation, 
the assertion of an unfounded deficiency, which abuse 
was there precluded by requiring that the determina- 
tion arise by way of a refund claim. But in the an- 
nuity situation, the determination may arise by way 
of an assertion of a deficiency by the Commissioner. 
Can he assert such a deficiency and tax, by means of 
a corrective adjustment, the unrecognized gain on 
the exchange? To authorize a corrective deficiency 
adjustment here seems justified, for the taxpayer him- 
self is the actively inconsistent one, when after he 
has fully recouped the basis of the land, following out 
his first theory, he shifts his ground in the determina- 
tion year and continues proration using the $100,000 
basis. If the Commissioner asserts a deficiency before 
the taxpayer has completely recouped the $50,000 
basis and successfully upholds a tax on an annuity 
installment based upon the use of the higher basis, 
the taxpayer would not need to be inconsistent to 
defend against such deficiency. Furthermore, since 
the determination adopts the Commissioner’s position, 
section 3801 will authorize no deficiency adjustment 
here. 


From the words of the present statute “gain or loss 
on a sale or exchange” the words “on a sale or ex- 
change” were omitted in the preliminary redraft. Gain 
or loss in the value of property can be realized in 
other ways than by sale or exchange. For the purpose 
of the determination, in the case of losses, they are 
limited to those that arise by reason of “closed and 
completed transactions, fixed by identifiable events, 
bona fide and actually sustained during the taxable 
period for which allowed”.7 A loss of this type is to 
be contrasted with gradual changes in basis such as 


118 Taxes 599, 608 ff. 
"U.S. Treas. Reg. 103, Art. 23 (e)-1. 
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result from depreciation.’® No distinction between 
sudden and gradual reduction of basis should be made 
for the purposes of section 3801. The former is in- 
cluded in “gain or loss’; the latter in “any deduc- 
tion.” Situations where gains or losses arise other 
than from those of sale or exchange are illustrated in 
cases of liquidation,’® transfers, involuntary conver- 
sions,”° forfeitures, and adjustments reducing the 
property to less than zero.** Again, adjustment oi 
cases of gain and loss which arise in these ways seems 
to fall within the policy of section 3801. 

This enumeration in the preliminary redraft of the 
ways in which the basis determination may arise 
seems to include all conceivable ones. Hence, nothing 
is gained by specifically enumerating what may be 
covered by general language. If no undesirable cases 
fall within the wording of the preliminary redraft, 
none fall within the wording of the proposed amend- 
ment, which merely excludes a useless enumeration. 


2. ERRORS INDICATED IN THE CLOSED YEAR. 
(a) Specification of the prior transaction affecting 
basis: 


3801 (b) Circumstances of Adjustment—When a de- 
termination under the income tax laws— 


(5) Determines— a 


(A) the basis of property and also 


(B) that, as a consequence of any transaction 
so related to the basis of such property 
that its erroneous treatment would result 
in a basis different from that determined, 
there was 


This provision is drafted to replace the following 
wording of the present statute: 


“ 


., and in respect of any transaction upon which such 
basis depends, there was _ 

Suppose that in 1933 the taxpayer receives a taxable 
stock dividend which he erroneously treats as non- 
taxable. If this theory were carried to its logical end, 
a reduction of the basis of the original stock would 
result, for its basis would be spread over both the old 
and new shares.*? In 1939 the taxpayer sells the 
original stock, and for computation of gain thereon 
successfully obtains its full original basis on the 
grounds that the distribution in 1933 should then have 
been taxed. Section 3801, as now written, would not 
authorize a deficiency adjustment for the failure to 
pay a tax on the 1933 stock dividend. The basis of 
the original stock does not “depend” on the receipt of 
the stock dividend in 1933, because the correct treat- 
ment of such distribution, namely, taxing it then, 
indicates that the basis of the original stock remains 





8 Int. Rev. Code, Sec. 23(b) (1939); Revenue Act of 1938, Sec. 23(b). 

1 Int. Rev. Code, Sec. 115 (c) (1939); Revenue Act of 1938, Sec. 
115 ¢e). 

20 Int. Rev. Code, Sec. 113 (a) (9) (1939); Revenue Act of 1938, Sec. 
113 (a) (9). 

2U. S. Treas. Reg. 103, Art. 111-1. 


22 Revenue Act of 1939, Sec. 214, amending Int. Rev. Code, Sec. 


113 (a) (1939). See (1939) 53 Stat. 872. 
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unaffected by such distribution. Although there is a 
controversy as to whether such transaction does affect 
the basis, the ultimate correct determination is that 
such basis is not affected. In other words, the basis 
does not actually “depend” on the 1933 transaction. 
The redraft corrects this situation by here authorizing 
a deficiency adjustment. The re- 
ceipt of the stock dividend in 1933 
is a “transaction” so related to the 
basis of the original stock that the 
erroneous treatment of such receipt 
—dealing with the dividend as non- 
taxable—“‘would result” in setting 
the basis of the original shares below 
that actually specified by the 1939 
determination. 

It may be objected that this test 
of what prior transaction can be 
considered for the purpose of cor- 
recting a tax error therein involved 
is illusory, since the tax law does 
not provide for an erroneous treat- 
ment of tax problems. Consequently, 
the resulting basis of the property 
cannot thereby be computed to see 
if it is different from that held to be 
correct in the determination. This 
difficulty should not prove to be 
insurmountable. The determining authority or tribunal 
must calculate the basis of the stock. This calculation 
takes into account prior distributions made in con- 
nection with such stock. When it is discovered that 
that one such distribution has not been taxed, the 
taxpayer contends for a present basis on the theory 
that such distribution should have been taxed. The 
Commissioner, on the other hand, contends for a 
basis on the theory that the correct treatment was not 
to tax such distribution. These two conflicting con- 
tentions will result in two basis figures, that of the 
taxpayer greater than that of the Commissioner. 
Neither asserted consequence of the distribution on 
the basis involves any more guesswork than the other, 
for either may turn out to be correct on the determina- 
tion. The conséquence on the basis of the stock of 
taxability or non-taxability of the distribution in ques- 
tion may be clearly spelled out in the statute, Regula- 
tions, and decisions, and agreed to by both sides. The 
only controversy may be as to the taxability of the 
prior distribution. In so far as the Commissioner’s 
computation results in a different basis from the tax- 
payer’s, upon the latter’s successful maintenance of 
his computation, it then becomes clear that the trans- 
action of distribution, treated as the Commissioner 
has argued, would have resulted in a basis different 
from the actual one just determined. 


John M. Dickson 
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The use of the word “would” is necessary. In 1933 
upon the receipt of the taxable stock dividend the tax- 
payer in failing to report the item as income may 
consider that it has had no effect whatsoever on the 
basis of the original stock. The erroneous treatment 
of the item of income in 1933 never does result in an 
incorrect basis. The determination 
decides the correct one before the 
1933 error has had any actual dis- 
torting effect on the basis involved 
in the 1939 transaction. The ques- 
tion as to the proper effect on the 
basis of the prior transaction will 
not usually arise until the parties 
have put forth their respective con- 
tentions before the determining 
tribunal or authority. Thus the 
fact that the error on the basis is 
only potential as to 1939 requires 
the use of the hypothetical word 
“would.” 

“Different” is used rather than 
“miscomputed” or “miscalculated,” 
because the latter two words seem 
to imply some attempt on the part 
of the taxpayer to figure the basis 
in 1933 in accordance with his er- 
roneous theory. When no such 
attempt is made, a mere failure to think and do any- 
thing about the problem equally results in tax avoid- 
ance. The use of words connoting such an attempt 
might exclude this case from adjustment. Further, 
an investigation of the taxpayer’s mental state in 1933 
on this question is impractical. 


A limitation on the type of transaction which can 
be considered in the determination, and the erroneous 
treatment of which can be corrected, is found in the 
words “so related to the basis of such property that 
its erroneous treatment would result in a basis dif- 
ferent from that determined.” “So related” are the 
crucial words. Suppose that a taxpayer receives in 
1933 an item of salary, but erroneously treats it as tax 
free. He believes that receipt of this item lowers the 
basis of his automobile which he uses to earn his 
salary. He sells the automobile in 1939. On the tax- 
payer’s successful contention that its basis for pur- 
poses of computing gain remains the same, not being 
reduced by the receipt of his salary, the Commissioner 
claims a deficiency adjustment for 1933 as to that 
salary item. If this were authorized by section 3801, 
it would be forthcoming only because of the tax- 
payer’s peculiar and incorrect notions of tax law. 
Adjustment should not be permitted here, for there 
is no way in which the taxation or non-taxation of the 
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salary could affect the basis of the automobile. But 
adjustment is authorized in the case of receipt of a 
distribution on stock, because non-taxation thereof 
would affect the basis of the original stock, if such 
non-taxation were the correct way to treat the item. 

(b) Specification of the tax errors resulting from 
the erroneous treatment of the prior transaction. 


3801 (b) Circumstances of Adjustment—When a de- 
termination under the income tax laws— 
(5) Determines— 
(A) the basis of property and also 
(B) that, , there was an error as to the 
tax liability 

The earlier error, as contrasted with the potential 
error affecting the basis of property, and the one 
involved in the erroneous treatment of the prior trans- 
action has already manifested its tax consequences 
at the time of the determination. These errors in the 
closed year as to which adjustment is permitted may 
be specified in the Regulations as: 

An erroneous inclusion, omission or exclusion from gross 
income; an erroneous allowance or disallowance of a deduc- 
tion or loss; an erroneous failure to take a deduction or loss; 
and an erroneous recognition or nonrecognition of gain or 
loss. 

Although this enumeration seems to be all inclusive, 
if any other types of errors are possible in the closed 
year, they should also be specified. 

In the case previously set forth, where there is re- 
ceipt of a taxable stock dividend in 1933 which the 
taxpayer erroneously treats as non-taxable, the error 
This 


case is included within the list of errors specified in 


is Omission from gross income of the taxpayer. 


the determination as required by the present statute. 
In 1939 the Commissioner asserts a deficiency upon 
the sale of the original stock on the theory that a fail- 
ure to report the stock dividend item as income in 1933 
has reduced the basis of the original stock. The tax- 
payer is permitted to use as the basis of the original 
stock on its 1939 sale the full basis unaffected by the 
receipt of the stock dividend which should have been 
taxed. Section 3801 as now redrafted authorizes adjust- 
ment to tax such stock dividend. 

That the present (b) (5) is here including the (b) 
(3) situation without its limiting qualifications that 
“tax was paid” in the determination year is arguable. 
The Commissioner, realizing that he has failed to 
assert a tax on the item of dividend in 1933, but unable 
directly to assert a deficiency for that year because of 
some statutory bar, can directly by use of section 3801 
assert an arbitrary deficiency in any open year, such 
as 1939, and thereby force the taxpayer to defend on 
the ground that the item was taxable in 1933. The 
Commissioner is thus compelling the taxpaver to take 
an inconsistent position. The possibility of this abuse 
led the drafters of section (b) (3) to limit the deter- 
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mination therein to one arising by way of a claim for 
refund. In the corresponding (b) (5) situation no 
such limitation in respect to the determination should 
be included. Here the Commissioner must wait until 
the taxpayer has himself brought about a taxable 
transaction in the open year. If the error in 1933 is 
one of inclusion or exclusion from income, the prob- 
lem presented in the determination will be one arising 
under the “gain or loss” provision of the present stat- 
ute. Although the determination is one of deficiency, 
the requirement that the taxpayer make the first 
move, as is involved in a claim for refund in (b) (3), 
in initiating a transaction upon which gain or loss 
arises precludes the possibility of abuse by the Com- 
missioner. Since the attitude of the taxpayer is in- 
consistent with the prior error, adjustment against 
him should be authorized. This transaction of gain 
or loss—the condition precedent to the Commission- 
er’s move—is not within his control, as is the assertion 
in any year of an unfounded deficiency. 


The redraft by general words includes the situation 
of an erroneous allowance or disallowance or failure 
to take a deduction in the earlier year which the 
present statute omits. Thus suppose that the Com- 
missioner in 1933 allows the taxpayer a deduction of 
an item for repair * which should have been capital- 
ized asa betterment.** In 1939, the taxpayer contends 
that, since the item should have been capitalized, he 
has a stepped-up basis for gain or loss. If the deter- 
mination adopts his position, the proposed amendment 
would permit the Commissioner to assert a deficiency 
for 1933 by correcting the deduction, erroneously 
taken for repairs. Likewise, if in 1939 the taxpayer 
contends that, because the item should have been 
capitalized in 1933, he is now entitled to a larger de- 
preciation deduction, the redraft would permit the 
Commissioner to assert a deficiency for the closed 
error year. These two situations are similar to the 
present (b) (2), and hence offer only remote possi- 
bility of abuse. 

But the cases similar to (b) (X) *4* offer more diff- 
culty. In so far as they are similar to those deduction 
disallowed cases falling within the limited scope of 
(b) (X), the arguments justifying their adjustment 
apply with equal force here.”* Does a possibility of 
abuse arise in cases resembling those specifically ex- 
cluded from (b) (X)? Suppose that in 1933 the tax- 
payer erroneously fails to deduct an item for repairs, 
but capitalizes the item as a betterment. 


2 Int. Rev. Code, Sec. 23 (a) (1939); Revenue Act of 1938, Sec. 
23 (a); U.S. Treas. Reg. 103, Art. 23 (a)-4. 

24 Int. Rev. Code, Sec. 24 (a) (2) (1939); Revenue Act of 1938, Sec. 
24 (a) (2). 

24a (b)(X) is the proposed amendment to provide for the situation 
of a deduction or credit disallowed in the determination year—the 
bad debt cases. See 18 Taxes 599 (October, 1940). 

* 18 Taxes 599, 602 ff. 


Since the 


Ap 


Co 
he 


ac 
mi 
or 
en 
fre 
ap 
m 


al 





al- 
ds 
he 
er- 
nt 
ICV 


sly 


ren 
de- 
the 
sed 
the 


SSI- 


iffi- 
ion 
* 4 yf 


ent 













































April, 1941 


Commissioner knows nothing about this transaction,”® 
he is not taking any position thereon. If in 1939 the 
taxpayer, realizing that a refund for the overpayment 
of his 1933 tax is now barred, can indirectly obtain 
such refund by taking the deduction and thus inviting 
a deficiency for 1939, a clear abuse of section 3801 
exists. The excluded case similar to (b) (X) is pre- 
sented. But if the transaction leading to the deter- 
mination for 1939 involves the basis of property for 
gain or loss, as in this (b) (5) situation, the abuse 
of a manufactured deduction inherent in the general 
(b) (X) cases is not possible. The taxpayer ordinar- 
ily does not have the same direct control over the 
events leading to such gain or loss (as for example, 
from sale, abandonments, involuntary conversion, 
etc.,) that he has over the mere bookkeeping entry 
required to take a deduction which is the (b) (X) 
abuse. The same possibility of the wide choice of 
years available to the taxpayer in the (b) (X) case 
is not present. In the excluded (b) (X) situation the 
taxpayer has perfect control; he can take a deduction, 
knowing full well that it will not be permitted. But 
in the similar example included in (b) (5) more than 
a mere failure to take a deduction is involved. The 
action inducing the Commissioner’s deficiency assess- 
ment is the taxpayer’s taking a higher basis for gain 
or loss arising from a taxable transaction of independ- 
ent significance which itself prevents the taxpayer 
from having recourse to any year he chooses. It is 
apart from a mere bookkeeping entry. The taxpayer 
must at least wait until the independent event comes 
along. Although he has perfect control over his book- 
keeping, his lack of perfect control over his transac- 
tion renders the (b) (X) abuse rare, if not impossible. 
The probabilities are that the fact of the transaction 
of independent tax significance giving rise to gain 
or loss in 1939, will compel a conclusive finding of the 
taxpayer’s good faith in the great majority of cases. 
The few cases arising where, although this objective 
manifestation of good faith is present, bad faith actu- 
ally exists should be so rare that by the penumbra 
theory *7 a general rule satisfactorily covering the 
great majority of cases may be justified, although it 
also includes a few exceptional and undesirable ones. 

In the example given of a failure to deduct the item 
for repairs in 1933, the taxpayer may still abuse sec- 
tion 3801 in so far as his control over the independently 
significant tax transaction is virtually as complete as 
is his control over a mere bookkeeping entry of deduc- 
tion in the excluded (b) (X) situation. Such a 
transaction over which the taxpayer has such com- 


“© This is not true in the case of a corporation tax return. Forms 
1120 and 1120A. But indication of the transaction in the return is 
no assurance that the Commissioner will discover it and manifest a 
position thereon. 

* See dissent of Mr. Justice Holmes in Schlesinger v. Wisconsin, 
70 U.S. 230, 241 (1926); 18 Taxes 599, 602 ff. 
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plete domination and can by which invite a deficiency 
at will in order to seek a refund in 1933 is involved 
where he sells at a gain property to a person over 
whom he has control—illustrated in the relationships 
described in section 24 (b)*5 and in cases of wash 
sales.22 Such a case may be common enough to 
require an amendment to exclude it.*° 

In this excluded (b) (X) instance, when the tax- 
payer erroneously fails to take a deduction for repairs 
in 1933, but capitalizes it, another factor in the way 
in which the determination arises is present which 
insures that he is not inviting a deficiency to obtain 
a refund. By taking a depreciation thereafter at a 
higher basis the taxpayer would cause the Commis- 
sioner to assert a deficiency for all open years. A 
reduction of depreciation in this manner in 1939 would 
authorize under the redraft a refund adjustment for 
1933 by taking the repair expense deduction. If the 
taxpayer remains consistent with his 1933 error by 
taking an increased depreciation deduction for 1933 
and subsequent years, the Commissioner is put on 
notice of the error. The chances are thereby greatly 
increased that he will discover it and assert a de- 
ficiency while 1933 is still open. To gain a refund 
resort to section 3801 is not needed. Furthermore, 
this manifestation of good faith on the part of the 
taxpayer; namely, consistency with his 1933 error in 
the taking of the higher depreciation deduction dem- 
onstrates that he is not abusing section 3801. 

Sut suppose the taxpayer, after committing in 1933 
the error of a failure to deduct the item of expense, 
becomes inconsistent therewith by taking in subse- 
quent years his depreciation on the same basis as if 
he had not capitalized the item. After 1933 tax re- 
funds are barred, he takes his depreciation on the 
stepped up basis in order to invite a deficiency and 
secure refund adjustment by opening 1933. This is 
an abuse of the statute. But such a case seems so 
rare that the penumbra rule would justify allowing it 
to remain in the statutory redraft. 

The limiting provisions surrounding (b) (X) have 


been removed from (b) (5). Can an ingenious tax- 





% Int. Rev. Code, Sec. 24 (b) (1939); Revenue Act of 1938, Sec. 
24 (b). 

2 Int. Rev. Code, Sec. 118 (1939); Revenue Act of 1938, Sec. 118. 

30 “‘Such adjustment by way of refund shall not be made if there 
is adopted in the determination a position maintained by the Com- 
missioner as to the basis of property for the recognition of gain from 
transactions described in section 24 (b) and section 118.”’ 

Suppose that in 1933 the taxpayer erroneously recognizes gain on 
acquisition of property. In 1939 seeking indirectly to acquire a re- 
fund for 1933 based on this overpayment he sells the property to his 
brother at a gain. For the purposes of recognition of such 1939 
gain, the taxpayer takes the higher basis. If the Commissioner dis- 
covers the error and reduces the basis on the theory that the 1933 
gain should not have been recognized, the statute as now drafted 
would authorize a refund adjustment to the taxpayer. Since the 
taxpayer here can control the time and manner of sale, he would 
be able to invite a deficiency and indirectly pry open the closed 
year. In so far as Congress has felt that the taxpayer has sufficient 
control of such a sale that he should be denied a deduction of loss 
from such sales, the same policy based on control of the situation 
seems applicable when the taxpayer makes such a sale at a gain 
in order to get a similar tax advantage. 
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payer who has merely failed to take a deduction and 
has found his situation not included in (b) (X) obtain 
a refund adjustment under (b) (5)? Thus, suppose 
that the taxpayer erroneously fails to deduct a bad 
debt in 1933. After a refund for 1933 is barred, he 
takes the deduction in 1939 to invite a deficiency. 
When the determination decides that the debt went 
bad not in 1939, but in 1933, the taxpayer might argue 
that this is a holding that the basis of the debt for 
gain or loss is zero. To such a contention two 
In the first place, (b) (5) 


covers disputes over amount, not timing. 


answers can be made. 
Here, the 
substantive problem is as to when the debt went bad, 
and not as to how much went bad. In the second 
place, the various subsections of (b) seem to be mutu- 
ally exclusive. It would follow that a case specifically 
excluded from the operation of (b) (X) would be 
excluded by implication from adjustment under (b) (5). 


Does a solution to problems of allocation require 
further change in the proposed redraft? Suppose the 
taxpayer in 1933 receives land at a cost of $100,000 
and decides to sell it in lots. He allocates to the sale 
in 1934 of the first lot $75,000 of this basis. On the 
sale of the second lot in 1939, the taxpayer maintains 
and the determination adopts the view that its basis 
is $50,000 on the ground that the 1934 allocation 
should have been 50-50, not 75-25. Since the error in 
1934 is either one of non-recognition of gain or erron- 
eous omission from gross income, situations included 
within the present statute, an adjustment is author- 
ized in this case of an incorrect allocation of a correct 
basis. The same may be said of the converse situation 
where the taxpayer allows too little for the basis of 
the first lot sold. The 1934 error is one of erroneous 
inclusion in gross income or erroneous recognition of 
gain on sale. 

The case of a correct allocation of an incorrect basis 
also fits within the present (b) (5). Suppose that the 
taxpayer in 1933 exchanges stock which he had pur- 
chased for $80,000 for land worth $100,000. He fails 
to recognize the $20,000 gain on the acquisition of the 
land. On the sale of the first lot in 1934, he allocates 
the $80,000 basis 50-50. When he sells the second lot 
in 1939, he uses as his basis $50,000, contending that 
the 50-50 allocation should have been applied to a 
$100,000 basis, not an $80,000 basis. The determina- 
tion’s adoption of this contention authorizes adjust- 
ment under the present statute, for the determination 
is one as to gain, while the 1933 error is an erroneous 
non-recognition of gain or omission from gross in- 
come. Application of the statute, as now written, 
would also fit the converse case where the error was 
an erronecus recognition of gain to the taxpayer 


in 1933. 
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The argument has been posed *' that, if an incorrect 
allocation of the correct basis of property is made 
before sale of the first lot in 1934, then the erroneous 
evaluation of basis for such sale is only a result of the 
error involved in the prior erroneous allocation. Since 
the basis of the second lot sold in 1939 is also a result 
of the allocation error, such basis of the property for 
the sale of such lot does not “depend” on the sale of the 
first lot. Both are mere results of a still earlier error, 
and hence no adjustment is possible. Such an argu- 
ment is unsound, because a mere bookkeeping transac- 
tion of allocation by the taxpayer, though subjectively 
it be an error, has no significance as a matter of tax 
law until manifested by the sale of the first lot in 
1934. When such allocation is made for a computa- 
tion of basis for gain or loss from sale of the first lot 
matters not. If made at the time of such sale, adjust- 
ment would be authorized. A prior allocation may be 
said to continue until such sale. Otherwise, if the 
taxpayer does not feel satisfied with such allocation, 
he would change it for purposes of the first sale. Fur- 
thermore, a mere bookkeeping entry of allocation is 
not a “transaction” within the meaning of 3801 (b) 
(5). The erroneous accounting has no independent 
tax significance until it results in the erroneous treat- 
ment of the 1934 sale. Such sale is the “transaction” 
of independent tax significance to which the statute 
refers. Regardless of whether the bookkeeping entry 
of allocation itself is a “transaction,” the sale in 1934 
also fits the wording of section (b) (5), as enacted 
and as redrafted. As a result of such sale there was 
an erroneous omission from gross income of the tax- 
payer. 

Suppose that in 1933 the taxpayer exchanges stock 
which he has purchased for $80,000 for land worth 
$100,000 and erroneously treats the exchange as tax 
free. In 1934 he sells that half of the land actually 
worth 25% of the total value, allocating 50% of the 
$80,000 basis to the lot sold, thus underpaying his tax. 
In 1939 he sells the second lot. Upon the realization 
that a $40,000 basis is too low, he has a choice of three 
possible bases: 


1. If he returns the 1939 sale as having a $50,000 
basis, he is not being inconsistent with the 1934 allo- 
cation error, but only with the 1933 erroneous non- 
recognition of gain. An adjustment is authorized for 
1933 only, for in essence this is a correct allocation of 
an incorrect basis, discussed supra. 

2. If he returns the 1939 sale as having a $60,000 
basis, he is not being inconsistent with the 1933 erro- 
neous non-recognition of gain, but only with the 1934 
allocation error. A deficiency adjustment to correct 


31 See Maguire, Surrey and Traynor, ‘‘Section 820 of the Revenue 
Act of 1938’’ (1939) 48 Yale L. J. 719, 768. 
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the 1934 error is authorized, for in essence this is an 
incorrect allocation of a correct basis, discussed supra. 

3. But if he returns the 1939 sale as having a 
$75,000 basis, he is being inconsistent as to both the 
1934 erroneous allocation and 1933 erroneous non- 
recognition of gain. An adjustment for both 1933 and 
1934 by way of a deficiency is authorized. This is 
the incorrect allocation of an incorrect basis. 

In the first and second cases, those of selection of 
a $50,000 or $60,000 basis, respectively, while the tax- 
payer has made two errors, adjustment is authorized 
only as to that error with respect to which he has 
maintained an inconsistent position. In respect to 
the other error the condition precedent to adjustment 

his having maintained an inconsistent position—is 
not present. Hence no adjustment is authorized. 
The probabilities are that the reason the taxpayer is 
being inconsistent only with respect to one error is 
that correction of the other would lead to a deficiency 
adjustment for the closed year greater than the tax 
advantage he would gain by inconsistency. 

sut what happens if the determining authority ob- 
serves the other error as to which the taxpayer is not 
maintaining as inconsistent position, and which is 
not relied upon by the taxpayer? If the court or 
Board of its own motion makes a finding inconsistent 
with the tax results of such error and thereby gives 
the taxpayer the benefits of such finding, section 3801 
does not authorize an adjustment as to that error in 
favor of the Commissioner. The determining au- 
thority is not adopting in the determination “a posi- 
tion maintained” by the taxpayer.*? 


In the third example, that of a $75,000 basis, the 
taxpayer has made possible the adjustment against 
him in both years, because he has successfully main- 
tained a position inconsistent with both errors. The 
exception to the policy of the statute of limitations 
is hereby satisfied. The determining authority is 
obliged to treat the single contention, that of a $75,000 
basis, as involving two separate and distinct errors. 
The correction of each error must be carried out sep- 
arately. What is involved is in reality the application 
of section 3801 to two different situations which are 
so interrelated that the taxpayer can be inconsistent 
as to both of the prior errors at once. One determina- 
tion with two separate findings can take the place of 
two determinations. 





? Whether acceptance of a voluntary refund tendered by the Com- 
missioner is the successful maintenance of an inconsistent position by 
the taxpayer depends upon the time when such taxpayer first learns 
of the position of the Commissioner with respect to such voluntary 
refund. If the taxpayer has such notice before the determination 
becomes final, he has a chance to prevent the operation of 3801 
against him. If he acquiesces, a deficiency adjustment thereafter 
should be authorized. But if he does not receive such notice until 
the determination becomes final, as for example, when the determi- 
nation is itself the voluntary refund, or when the determing tribunal 
allows such refund of its own motion, no deficiency adjustment 
should be permitted. The taxpayer here cannot prevent the refund 
before the determination becomes final. 
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An interesting variation of the incorrect allocation 
of an incorrect basis problem is found by slightly 
changing the facts of example three. Suppose that 
in 1933, in consideration for stock which cost him 
$80,000 the taxpayer receives land worth $100,000. 
He treats the exchange as tax free, thereby underpay- 
ing his 1933 tax. In 1934 he sells that half of the 
land actually representing 75% of the total value and 
allocates half of the erroneous $80,000 basis to that 
lot, thereby overpaying his 1934 tax. In 1939, after 
refunds and deficiencies for both prior years are 
barred, the taxpayer sells the second and less valuable 
lot. He maintains a position inconsistent with the 
1933 non-recognition of gain, claiming that his basis 
for the 50-50 allocation is $100,000—that the lot sold 
in 1939 has a basis of $50,000. The Commissioner 
maintains a position inconsistent with the misalloca- 
tion in 1934, claiming that the basis of the second lot 
is $20,000. The determining authority adopts the 
views of both, holding that the basis is $25,000. This 
results from allocating 75-25 to a $100,000 basis. A 
deficiency adjustment against the taxpayer for 1933 
and a refund adjustment against the Commissioner 
for 1934 are authorized. Again, one determination 
with its two findings serves to correct two separate 
errors. 


Suppose that in 1933 the taxpayer exchanges stock 
which he has purchased for $80,000 for land worth 
$100,000 and erroneously fails to recognize the gain 
on the exchange. In 1934 he sells one lot, correctly 
allocating 50-50 the erroneous basis of $80,000. 
Whereas he has underpaid his 1933 tax, he has over- 
paid his 1934 tax. In 1939, after correction of the 
effect of both errors is barred, he sells the second lot 
using a stepped up basis as if gain had been recog- 
nized in 1933. Since his treatment of sale of the 
second lot is inconsistent with his treatment of the 
1933 acquisition to the land, a deficiency adjustment 
against him is authorized, but no adjustment is au- 
thorized for the 1934 error. The reason has been 
given that the basis of the second lot does not “de- 
pend” upon the 1934 sale,** but only upon the erro- 
neous acquisition. Assuming, however, that the 1934 
sale is a transaction “so related to the basis” of the 
lot sold in 1939 that the erroneous treatment of the 
1934 sale would incorrectly affect the basis for the 
second lot, still no adjustment would be authorized 
as to the 1934 error. The taxpayer here has actively 
maintained an inconsistent position. An adjustment 
for the year of the first sale—1934—would result in 
a refund to him. Section 3801 does not operate in 
favor of the one who has been actively inconsistent. 
The same argument applies to an attempt to open up 





3U, S. Treas. Reg. 103, Art. 3801 (b)-5, Example (4). 
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not only the first error year, but subsequent years 
involving an erroneous depreciation deduction.** 


3. PERSONS AS TO WHOM ADJUSTMENTS ARE 
AUTHORIZED 
3801 (b) Circumstances of Adjustment.—When a determi- 
nation under the income tax laws— 
(5) Determines— 
(A) the basis of property and also 
(B) that, ., there was an error as to the tax 
liability of— 
i. the taxpayer or a related taxpayer or 
both, or 
ii. any person whose tax obligation rests on 
the taxpayer, provided that the tax involved 
in the adjustment herein authorized falls 
within the scope of such obligation, or 
iii. any person who acquired title to such 
property in such transaction and from 
whom mediately or immediately the tax- 
payer thereafter “ derived title or a related 
taxpayer or both, or 
iv. any person who owned such property at 
the time of such transaction and from 
whom mediately or immediately the tax- 
payer thereafter derived title or a related 
taxpayer or both— 


(B) (ii) 

If the taxpayer himself is the one who is abusing 
the policy behind the bar closing the error year, a 
deficiency adjustment against him is justified as fall- 
ing within the policy of section 3801. A more diffi- 
cult problem arises when a deficiency adjustment is 
sought against someone other than the actively incon 


sistent taxpayer. A deficiency adjustment against 


such others as would ordinarily be protected by a 
bar against correction of their tax errors is warranted 
only if as to them also the policy behind section 3801 
is found to exist. 


Such policy does exist in the following case. Sup- 
pose that a parent corporation and its subsidiary 
carry out an exchange of properties in 1933 on which 
there is a gain to both corporations, but which is erro- 
neously treated by both as tax free. Subsequently 


* Suppose that in 1933 the taxpayer erroneously capitalized an 
item which should have been deducted as repairs expense. In 1934 
and each subsequent year he takes his depreciation on the higher 
base which includes the item capitalized. In 1939 the determination 
adopts the Commissioner’s theory that depreciation should be on the 
lower basis, treating the item as having been deducted in 1933 and 
therefore as having no effect on the basis. A refund adjustment for 
1933 is authorized for the taxpayer, thus allowing the deduction. 
But the errors occurring in 1934 and in subsequent closed years of a 
greater depreciation deduction than proper cannot be corrected by 
a deficiency assessment against the taxpayer, for the Commissioner 
would thereby be receiving a deficiency adjustment by reason of his 
own inconsistency. ‘‘Such adjustment shall be made only if there 
is adopted in the determination a position maintained by the 
taxpayer (in case the adjustment would be ... a 
deficiency .) which position is inconsistent with the’’ tax result 
in the error year. Here the determination adopts the position of the 
Commissioner, the taxpayer having remained consistent throughout. 

The whole tenor of section 3801 manifests an intention to correct 
in one application of the statute only one error. Each tax vear is a 
unit for purposes of such correction. Thus, the contention that an 
adjustment can by means of a set-off based upon correction of errors 
for other years be reduced to one cent and still remain an adjust- 
ment correcting only one error is not tenable. 

sa ‘*‘Subsequent to such transaction’’ is changed to ‘‘thereafter.”’ 

8% Cf. Kent, ‘‘Mitigation of the Statute of Limitations in Federal 
Tax Cases’’ (1939) 27 Calif. L, Rev. 109, 128 n. 38: Legis., (1939) 38 
Col, L. Rev, 460, 475 n. 134. 
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thereto, the subsidiary is dissolved and its assets 
transferred to the parent. By operation of the trans- 
feree liability section of the Internal Revenue Code ** 
the parent is here liable for the unpaid taxes of the 
subsidiary. In 1939 the former sells the property 
which it has acquired from its subsidiary on the 1933 
exchange and successfully maintains in the deter- 
mination the higher basis of such property. A defi- 
ciency adjustment against the parent to recover the 
erroneously untaxed 1933 gain is authorized by the 
present statute as well as the redraft—subsec- 
tion (b) (5) (B) (ii). If the determination specifies the 
1933 error, it must of necessity also indicate that there 
was an erroneous non-recognition of gain on the receipt 
by the subsidiary of property in 1933 and that the 
subsidiary has underpaid its 1933 tax. If the deter- 
mination is not so broad, it can easily be made so, 
because it is dealing with the tax effect of the 1933 
exchange from the subsidiary to the parent. Since 
two properties are involved; namely, the property 
which the parent received from the subsidiary and 
the property which the subsidiary received from the 
parent, the determination is deciding in effect that 
two errors were made as a consequence of the 1933 
transaction. There is no determination as to the basis 
of the property acquired by the subsidiary. But the 
determination as to the basis of the property which 
the parent has received from the subsidiary demon- 
strates that the 1933 transaction has resulted also in 
the failure to tax a gain to one related to the tax 
payer in the manner specified in the proposed redraft. 
If the parent corporation became liable to pay any 
tax already or afterwards determined against the sub- 
sidiary, either as the result of a contract made in con- 
nection with the dissolution or as a matter of law, 
the policy of section 3801 would not be violated by 
the authorization of a deficiency adjustment against 
the subsidiary so that the liability of the parent cor 
poration might then become fixed. However, no 
such adjustment should be made unless the tax au- 
thorized in such adjustment falls within the obliga 
tion of the parent to the subsidiary. Since in this 
case the transferor is non-existent after dissolution, 
the only person against whom the Commissioner can 
proceed is the transferee taxpayer—the parent corpo 
ration. But if the subsidiary were still in existence. 
section 3801, as redrafted, would authorize the open- 
ing of the error year as to it so that its tax liability 
might be accurately computed. Not included in the 


present statute or the redraft is the converse case of 


the subsidiary assuming the tax obligations of the 
parent. When the latter has successfully been in- 
consistent, it should not be heard to say in reply to 
the Commissioner’s assertion of a deficiency against 





% Int. Rev. Code, Sec. 311 (1939); Revenue Act of 1938, Sec. 311. 
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it that someone else has assumed the liability for its 
tax obligations. The parent is still primarily liable. 
This amendment operates in the reverse situation 
where the subsidiary has overpaid its tax. A refund 
adjustment to the subsidiary would benefit the parent 
taxpayer. 


(B) (iti) and (B) (iv) 


In section 3801 (b) (5), as now enacted, the only 
one whose tax liability can be adjusted besides the 
taxpayer is a person, for the purpose of illustration 
called “A,” who acquired the property in the trans- 
action, the erroneous treatment of which led to the 
tax mistake in the prior closed year. In order for the 
taxpayer to bring up the question in a determination 
he must have thereafter received either directly or 
indirectly the property from A. Since the statute 
speaks of acquiring title by the erroneous transaction, 
it is thereby limiting any adjustment against A only 
to those cases where the error involves a gain or loss 
from sale or exchange or other acquisition by A of 
title to the property. But after having received the 
property, such as stock, A may receive a stock divi- 
dend which he erroneously treats as non-taxable. 
Subsequently he gives the original stock to the tax- 
payer who upon the sale of such stock successfully 
uses the higher basis on the ground that the dividend 
was taxable. In this case section 3801 as now drafted 
authorizes no deficiency against A, because he did 
not receive in a transaction erroneously treated the 
stock which he later donated. Here the erroneously 
treated transaction itself is the receipt of the stock 
dividend which comes after A’s acquisition of title 
to the stock. The policy of section 3801 is not vio- 
lated by including this case within its confines and 
authorizing a deficiency adjustment against A. The 
only danger is, however, that a vendee may by his in- 
consistent position authorize a deficiency adjustment 
at the expense of the vendor. But in the situation 
here set forth, since the taxpayer is the donee of A, 
a deficiency adjustment should be authorized against 
\ because of the possibility of abuse on the part of 
donors, who could otherwise make convenient gifts 
of their property to controlled donees to acquire a 
stepped-up basis and thus to avoid the consequences 
of a change of position. 

On the other hand, in the vendor-vendee situation, 
the fact that the parties deal at arm’s length, should 
not warrant an adjustment against the vendor because 
of what the vendee later does. And the limiting words 
in the statute, as now enacted, still prevent any defi- 
ciency against the vendor when the transaction, the 
erroneous treatment of which is corrected by sec- 
tion 3801, is itself the transfer of property from that 
vendor to the vendee. 
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The proposed redraft limits the case where one per- 
son is affected by the inconsistent conduct of the 
taxpayer to those situations where the erroneously 
treated transaction occurs during the time such person 
owns the property between the times of his acquisi- 
tion and transfer of title. Whether the error occurs 
at the time when A acquires title to the property or 
later, while he owns such property, if he thereby un- 
derpays his tax, seems immaterial, so long as any 
error arising out of the transaction by which title 
passes from A to the taxpayer is not involved. If 
the statute, as now drafted, precludes a vendee from 
affecting his vendor, as to the latter’s tax liability, 
the amendment herein proposed should not break 
down this restriction. The exact time of the error 
in the tax liability of A seems to be immaterial as 
long as it occurs either on his receipt or during his 
retention of such property, but not on its disposition. 
If the transaction by which title passes from A to the 
taxpayer is itself the one which is erroneously treated 
for tax purposes, then both the present statute and 
the redraft precludes adjustment against A, because 
the error does not come at the times described.** 


Related Taxpayers 


Section 3801, as now written, includes provisions 
whereby adjustments can be made in favor of, or 
against, persons related in specified ways to the tax- 
payer who is a party to the determination. However, 
this provision for related taxpayers is not included 
in (b) (5). In so far as an adjustment is authorized 
against one who acquires title to property in the 
transaction which has created the error and then has 
passed it on to the taxpayer, (b) (5) does include a 
“related taxpayer” situation. It has been pointed out 
that not only would it be unjust to allow a taxpayer 
vendee, by his own inconsistent position, to affect 
the tax liability of the vendor; but that it might also 
be unconstitutional, especially when some bar has 
been raised against adjustment of that liability prior 
to such sale.** The reason behind such exclusion is 
that vendor and vendee ordinarily deal at arm’s 
length. A vendor then has no control over the vendee 
in so far as the vendee may maintain an inconsistent 
position in order to seek a tax advantage. The policy of 
section 3801 is to remove the protection which one 
has against deficiency assessments only when that 
person has by his conduct justified such removal. 
In the case of the taxpayer himself his inconsistent 
position taking advantage of a prior error shows that 
he presumably has in hand evidence as to such error. 





31 The transaction or transactions by which the ‘‘taxpayer derived 
title’’ themselves involve no new error with respect to the ‘‘basis’’ 
of the property because such transactions result in a substituted 
basis. U.S. Treas. Reg. 103, Art. 3801 (b)-5. 

38 See Kent, ‘‘Mitigation of the Statute of Limitations in Federal 
Tax Cases’’ (1939) 27 Calif. L. Rev. 109, 155 n. 105; Cf. U. S, Treas. 
Reg. 103, Art. 3801 (a) (3)-1. 
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Thus, in the usual “related taxpayer” situation now 
included in (b) (5) (that of the donor-donee) most 
donors will have the controlling hand in the position 
maintained by the donee which is inconsistent with 
the prior error. If such a situation were not covered 
in section 3801 so that, when a donee successfully 
maintained by the donee which is inconsistent with 
property received from the donor, the prior error could 
not be corrected against the donor, a serious loophole 
would be found in the statute. Since in the great ma- 
jority of cases the donor will be the real one actively 
maintaining the inconsistent position, the penumbra 
theory would justify, both as a matter of policy and 
a matter of constitutional law the inclusion of this 
situation in the statute, even though a few hard cases 
might thereby be included. 


Congress in enacting the category of “related tax- 
payer” which now exists in the statute in (b) (1) 
through (b) (4) has felt that, when a taxpayer has 
actively maintained an inconsistent position before 
the determining tribunal or authority, a person who 
is related to that taxpayer in the manner mentioned 
in the statute is not only the one who really has con- 
trol of the situation and is the active initiator of the 
inconsistent position, but is also the one who will 
stand to gain if such position is sustained and an 
adjustment is not authorized. Congress has indicated 
its belief that the same policy exists in these situations 
to authorize adjustment as in the situation where only 
one taxpayer is involved.*® 

Omission of these related taxpayer situations from 
(b) (5) will not only exclude a large number of per- 
sons, leaving their cases to be solved by the unsatis- 
factory means used prior to the enactment of 
section 3801, but will present a method by which a tax- 
payer can avoid a deficiency adjustment under (b) (5). 
He can break his transaction up so that it involves 
another besides himself, but at the same time can 
have complete control as if he himself were the only 
person involved therein. If the inclusion of these 
related taxpayer situations in section 3801 (b) (1), 
(2), (3) and (4) is justified, then a similar inclusion 
in (b) (5), if no possibility of abuse appears, also 
seems justified, as well as necessary, to prevent evasion. 

In general, the cases which will be included by the 
addition “related taxpayers,” to section 3801 (b) (5) 
will be of the type where the erroneously treated 
transaction is one of transfer of title of property be- 
* The theory which the framers used to include ‘‘related taxpay- 
ers’’ in the present statute is tha: the control exercised by the 
“related taxpayer’’ over the ‘‘taxpayer’”’ justifies against the former 
a deficiency adjustment by reason of the inconsistent conduct of the 
latter. Since the theory behind section 24 (b) is one of similar 
control, the question as to whether ‘‘related taxpayer’’ should include 
all the relationships therein described becomes one of judgment as 
to differences of degree. In so far as the framers of the present 
statute have not included all of the 24 (b) rela:ionships in the 


“related taxpayer’’ definition we made no attempt tc expand such 
definition to include all such relationships. 
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tween the persons related as_ specified in sec- 
tion 3801 (a) (3). The related taxpayer situation here 
seems to be the only one where it is necessary to make 
an exception to the rule that in (b) (5) situations the 
vendor cannot be affected to his prejudice by the in- 
consistencies of his vendee. If the vendor can control 
the vendee, the reason for the exception ceases. The 
related taxpayer situation is one involving such control. 


Suppose that in 1933 a husband receives as com- 
pensation for his services an automobile. He erro- 
neously fails to report such receipt as taxable income, 
because, pursuant to a prior assignment, either by 
gift or contract, to his wife of one-half of his salary, 
she treats the automobile as hers. But she also fails 
to pay a tax on such receipt. On a sale thereof in 
1940 she takes a stepped-up basis as if the receipt of 
the automobile has been taxed as income. If she is 
successful, a determination will not authorize a defi- 
ciency against her, because, although the automobile 
belongs to her under the assignment, the receipt 
thereof is taxable income to the husband.*° The hus- 
band and wife situation is included in all the other 
circumstances of adjustment of section 3801. The 
same reasons seem to underlie a deficiency adjust- 
ment against the husband in this situation. The pres- 
ent (b) (5) without the related taxpayer provision 
does not cover this case, because the assignment of 
salary from the husband to the wife need not be by 
way of gift. Even if it is, the error occurs either 
subsequent to the gift, if the gift is the assignment, 
or at the time of the delivery of the automobile to 
the wife if that is the time of the gift and not prior 
to the gift—as is contemplated by the present provi- 
sion. Thus, the error occurs in the transaction by 
which the taxpayer—the wife—receives the property 
from the “related taxpayer’—the husband. This pre- 
sents the vendor-vendee situation, not the donor-donee 
situation, and is excluded from the present statute. 
The new (b) (5) (B) (1) includes it. 

The words “or both” are necessary in the redrafted 
subsection (b) (5) (B) (i), (iii), and (iv). Suppose 
that in 1933 a wife has an automobile which cost her 
$500 and which is now worth $1000. She transfers 
it to her husband in exchange for a fur coat then also 
worth $1000, but which has cost the husband only 
$800. Both parties erroneously fail to recognize their 
respective gains upon such transaction of exchange. 
In 1939 the husband sells the automobile for $1200 and 
successfully maintains a basis of $1000 to compute his 
gain rather than a basis of $800. Under sec- 
tion 3801 (b) (5) an adjustment by way of deficiency 
will be authorized against him. He has erroneously 
failed to recognize gain derived by him from the ex- 
change of the coat. The $1000 basis of the automobile 








Lucas v. Earl, 281 U.S. 111 (1930). 
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includes $200, as yet untaxed gain recognized from 
the husband’s 1933 disposition of the fur coat. The 
determining authority or tribunal in making full find- 
ings as to the correct basis of the automobile neces- 
sarily will go with great care into the prior transaction 
of exchange between the husband and the wife 
which was erroneously treated. To authorize an ad- 
justment against the wife, however, the increase in 
value of the automobile in her hands as well as in the 
husband’s will have to be decided. The husband by 
his inconsistent position is resurrecting this trans- 
action. A complete finding of fact thereon by the 
determining tribunal or authority will be made, be- 
cause the proposed redraft requires it. That the wife 
also has failed to recognize gain received on the auto- 
mobile by exchanging it for a fur coat will be decided. 
Although the only property whose basis is being de- 
termined for gain on resale is the automobile, the 
basis of the fur coat as of 1933 in the hands of the hus- 
band must be computed to discover his gain in that 
year, which to date has escaped proper taxation. 
Hence it is so inherently involved in a thorough 
analysis of that prior erroneously treated exchange that 
complete tax adjustment of the parties, in whose favor 
a statute of repose or other bar operates, should be 
justified if they are the ones to raise the evidence of 
that prior transaction. Upon a determination of the 
basis of the fur coat in the hands of the husband in 
1933 the gain which he has realized in 1933 on its 
exchange for the automobile can be computed and 
taxed by means of a deficiency adjustment, authorized 
in this situation by the present statute. The redraft 
merely goes a step further and allows the Commis- 
sioner to pick up a deficiency in the tax due from the 
wife as well as the husband. The wife’s tax deficiency 
lies in the fact that at the same time when the hus- 
band erroneously failed to recognize the gain real- 
ized by him on exchanging his fur coat for an 
automobile, the wife erroneously failed to recognize 
the gain realized by her on her exchange of the auto- 
mobile for the fur coat. The determination will need 
to find only one more fact than it needs now to find, 
when a deficiency adjustment only against the hus- 
band is being sought, to authorize a second deficiency 
adjustment provided for by the redraft against the 
wife based upon the same 1933 transaction. This fact 
is the basis of the automobile in the hands of the wife 
in 1933. The redraft requires this additional finding 
by the determination. 

Sufficient control or unity of action exists between 
the parties (husband and wife) in the other situations 
of section 3801 (b) (1) thru’ (X) that the wife may be 
subjected to a deficiency by reason of the inconsistent 
position of the husband. The same reasons apply to 
authorize a deficiency against the wife in this case 
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to tax the gain realized in 1933 on the exchange of her 
automobile, the basis of which is involved in this 1939 
determination. The husband in 1933 erroneously 
failed to recognize the gain realized to him when he 
received the automobile for the fur coat. The present 
statute authorizes a deficiency adjustment against 
him. Thus, here one determination indicates that the 
transaction of 1933 has resulted in tax errors to two 
persons, the taxpayer and a related taxpayer. Thus 
the words “or both” are needed. But in the prior 
case, involving an assignment of income between 
husband and wife, since the wife was not taxable on 
the receipt of the automobile, the adjustment by way 
of deficiency was only against a “related taxpayer.” 

The “related taxpayer” against whom a deficiency 
is authorized is not always related to the “taxpayer” 
who secures the determination, but may be related 
only to the “any person” from whom the “taxpayer” 
has “mediately or immediately” derived title. For 
this reason the designation of the related taxpayer 
situation in (b) (5) (B) (iii) and (iv) has had to be 
described differently from “related taxpayer” as used 
elsewhere in the statute.4‘| This part of the redraft 
becomes applicable when in the first case above men- 
tioned the wife in 1939, instead of selling the automo- 
bile, gave it to the taxpayer who himself sold it. As 
(b) (5) now exists, a deficiency adjustment to correct 
the non-recognition of income to the wife in 1933 is 
authorized against her when the taxpayer success- 
fully maintains a stepped-up basis. But, since the 
husband, and not the wife, was taxable in 1933 on 
receipt of the automobile, the deficiency adjustment 
for 1933 must not be against the “any person” but 
against one related to the “any person,” as presently 
used in (b) (5) (B) (iii). This relationship is that 
of husband and wife. Likewise, in case two, when 
the husband, instead of selling the automobile, gave 
it to the taxpayer who himself made the sale in 1939 
and secured the stepped-up basis, the deficiency ad- 
justment for 1933 should not only have been author- 
ized against the “any person,” here the husband, but 
also against the one related to such “any person,” here 
the wife, again applying “or both.” By including 
“related taxpayers” in (b) (5) refund adjustments for, 
as well as deficiencies against, persons other than the 
taxpayer are authorized. 


Conclusion 

It has been said that section 3801 is one of the most 
complicated provisions in the Internal Revenue Code. 
While we concede that the addition of (b) (X) *? by 
opening new fields to adjustment may further add to 
the general confusion that this section has caused, we 
do not feel that increased puzzlement is a sound argu- 
~ 41 See Amendment to Subsec. (a) (3), ‘‘Related Taxpayer’’ defini- 


tion in complete redraft in the appendix. 
42 See 18 Taxes 599. 
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ment to advance against its enactment, for its addi- 
tion to section 3801 will bring order into a field where 
the chaos of estoppel and recoupment now exist and 
will further reduce litigation. This “increased puz- 
ziement” argument cannot be advanced against the 
enactment of redrafted (b) (5), for the amendment 
simplifies and clarifies. It does not limit adjustment 
to those cases in which the determination as to basis 
is for one of a few specified purposes; it permits ad- 
justment when there is a determination of basis for 
any purpose. It does not limit adjustment to those 
cases in which the error in the earlier year is one of 
a few specified kinds; it permits adjustment no matter 
what sort of error is made. 


Furthermore, it diagnoses 
the error in the earlier year as one of only potential 


menace to correct tax results in the determination 
year, fruition of which is prevented by the basis de- 


termination. And lastly, its taxpayer sections spell 


out exactly whose tax liability is subject to adjustment. 


APPENDIX 


I. SECTION 3801 OF THE INTERNAL REVENUE CODE OF 1939 
IS AS FOLLOWS: 


“Section 3801. MITIGATION OF EFFECT OF LIMITATION AND 
OTHER PROVISIONS IN INCOME TAX CASES. 


(a) DEFINITIONS. For the purpose of this section— 


(1) DETERMINATION. The term ‘‘determination under the 
income tax laws’’ means— 

(A) A closing agreement made under section 3760; 

(B) A decision by the Board of Tax Appeals or a judgment, decree, 
or other order by any court of competent jurisdiction, which 
has become final; or 

(C) A final disposition by the Commissioner of a claim for refund. 
For the purposes of this section a claim for refund shall be 
deemed finally disposed of by the Commissioner— 

(i) as to items with respect to which the claim was allowed, 
upon the date of allowance of refund or credit or upon 
the date of mailing nctice of disallowance (by reason of 
offsetting items) of the claim for refund, and 


as to items with respect to which the claim was disallowed, 
in whole or in part, or as to items applied by the Com- 
missioner in reduction of the refund or credit, upon 
expiration of the time for instituting suit with respect 
thereto (unless suit is instituted prior to the expiration of 
such time). 

Such term shall not include any such agreement made, 
or decision, judgment, decree, or order which became final, 
or claim for refund finally disposed of, prior to August 
27, 1938. 

TAXPAYER. Notwithstanding the provisions of section 
3797 the term ‘“‘taxpayer’’ means any person subject to a 
tax under the applicable Revenue Act. 

RELATED TAXPAYER. The term “related taxpayer’”’ 
means a taxpayer who, with the taxpayer with respect to 
whom a determination specified in subsection (b) (1), (2), 
(3), or (4) is made, stood, in the taxable year with respect 
to which the erroneous inclusion, exclusion, omission, 
allowance, or disallowance therein referred to was made, 
in one of the following relationships: (A) husband and 
wife; (B) grantor and fiduciary; (C) grantor and bene- 
ficiary; (D) fiduciary and beneficiary, legatee, or heir; 
(E) decedent and decedent’s estate; or (F) partner. 


(b) CIRCUMSTANCES OF ADJUSTMENT. 
under the income tax laws— 


(1) Requires the inclusion in gross income of an item which 
was erroneously included in the gross income of the tax- 
payer for another taxable year or in the gross income of a 
related taxpayer; or 
Allows a deduction or credit which was erroneously allowed 


to the taxpayer for another taxable year or to a related 
taxpayer; or 


Requires the exclusion from gross income of an item with 
respect to which tax was paid and which was erroneously 
excluded or omitted from the gross income of the taxpayer 
for another taxable year or from the gross income of a 
related taxpayer; or 


When a determination 
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(4) Allows or disallows any of the additional deductions allow- 
able in computing the net income of estates or trusts, o1 
requires or denies any of the inclusions in the computation 
of net income of beneficiaries, heirs, or legatees, specified 
in section 162 (b) and (c) of Chapter 1, and corresponding 
sections of prior revenue Acts, and the correlative inclusion 
or deduction, as the case may be, has been erroneously 
excluded, omitted, or included, or disallowed, omitted, or 
allowed, as the case may be, in respect of the related tax- 
payer; or 
Determines the basis of property for depletion, exhaustion, 
wear and tear, or obsolescence, or for gain or loss on a 
sale or exchange, and in respect of any transaction upon 
which such basis depends there was an erroneous inclusion 
in or omission from the gross income of, or an erroneous 
recognition or nonrecognition of gain or loss to, the tax- 
payer or any person who acquired title to such property 
in such transaction and from whom mediately or imme- 
diately the taxpayer derived title subsequent to such 
transaction— 

and, on the date the determination becomes final, correction of 

the effect of the error is prevented by the operation (whether 

before, on, or after May 28, 1938) of any provision of the 
internal revenue laws other than this section and other than 
section 3761 (relating to compromises), then the effect of the 
error shall be corrected by an adjustment made under this 
section. Such adjustment shall be made only if there is adopted 
in the determination a position maintained by the Commis- 
sioner (in case the amount of the adjustment would be refunded 
or credited in the same manner as an overpayment under sub- 
section (c)) or by the taxpayer with respect to whom the 
determination is made (in case the amount of the adjustment 
would be assessed and collected in the same manner as a defi- 
ciency under subsection (c)), which position is inconsistent with 
the erroneous inclusion, exclusion, omission, allowance, disallow- 
ance, recognition, or nonrecognition, as the case may be. In 
case the amount of the adjustment would be assessed and 
collected in the same manner as a deficiency, the adjustment 
shall not be made with respect to a related taxpayer unless 
he stands in such relationship to the taxpayer at the time the 
latter first maintains the inconsistent position in a return, 
claim for refund, or petition (or amended petition) to the 

Board of Tax Appeals for the taxable year with respect to 

which the determination is made, or if such position is not so 

maintained, then at the time of the determination. 
(c) METHOD OF ADJUSTMENT. 

The adjustment authorized in subsection (b) shall be made by 
assessing and collecting, or refunding or crediting, the amount 
thereof, to be ascertained as provided in subsection (d), in the same 
manner as if it were a deficiency determined by the Commissioner 
with respect to the taxpayer as to whom the error was made or an 
overpayment claimed by such taxpayer, as the case may be, for the 
taxable year with respect to which the error was made, and as if 
on the date of the determination specified in subsection (b) one year 
remained before the expiration of the periods of limitation upon 
assessment or filing claim for refund for such taxable year. 

(d) ASCERTAINMENT OF AMOUNT OF ADJUSTMENT. 

In computing the amount of an adjustment under this section there 
shall first be ascertained the tax previously determined for the 
taxable year with respect to which the error was made. The amount 
of the tax previously determined shall be (1) the tax shown by the 
taxpayer, with respect to whom the error was made, upon his return 
for such taxable year, increased by the amounts previously assessed 
(or collected without assessment) as deficiencies, and decreased by 
the amounts previously abated, credited, refunded, or otherwise 
repaid in respect to such tax; or (2) if no amount was shown as the 
tax by such taxpayer upon his return, or if no return was made by 
such taxpayer, then the amounts previously assessed (or collected 
without assessment) as deficiencies, but such amounts previously 
assessed, or collected without assessment, shall be decreased by the 
amounts previously abated, credited, refunded, or otherwise repaid 
in respect of such tax. There shall then be ascertained the increase 
or decrease in the tax previously determined which results solely 
from the correct exclusion, inclusion, allowance, disallowance, rec- 
ognition, or nonrecognition, of the item, inclusion, deduction, credit, 
gain, or loss, which was the subject of the error. The amount so 
ascertained (together with any amounts wrongfully collected, as 
additions to the tax or interest, as a result of such error) shall be 
the amount of the adjustment under this section. 


ye) ADJUSTMENT UNAFFECTED BY OTHER ITEMS, ETC. 

The amount to be assessed and collected in the same manner as a 
deficiency, or to be refunded or credited in the same manner as 
an overpayment, under this section, shall not be diminished by any 
credit or set-off based upon any item, inclusion, deduction, credit. 
exemption, gain, or loss other than the one which was the subject of 
the error. Such amount, if paid, shall not be recovered by a claim 
or suit for refund or suit for erroneous refund based upon any item, 
inclusion, deduction, credit, exemption, gain, or loss other than the 
one which was the subject of the error. 


(f) NO ADJUSTMENT FOR YEARS PRIOR TO 1932. 


No adjustment shall be made under this section in respect of any 
taxable year beginning prior to January 1, 1932.’’ 
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PROPOSED AMENDMENTS TO SECTION 3801 OF THE 
INTERNAL REVENUE CODE OF 1939 


3801 (a) Definitions.—For the purpose of this section— 


(3) Related Taxpayer.—The term ‘“‘related taxpayer’’ means 
a taxpayer who, with the taxpayer with respect to whom 
a determination specified in subsection (b) (1), (2), (3), 
(X), (4) or (5) (B) (i) is made, or who, with the ‘‘any 
person’’ specified in subsection (b) (5) (B) (iii) or (iv), 
stood, in the taxable year with respect to which the 
erroneous inclusion, exclusion, omission, allowance, 
disallowance, recognition, or nonrecognition therein 
referred to was made, in one of the following relation- 
ships: (A) husband and wife; (B) grantor and fidu- 
ciary; (C) grantor and beneficiary; (D) fiduciary and 
beneficiary, legatee, or heir; (E) decedent and dece- 
dent’s estate; or (F) partner. 


(b) Circumstances of Adjustment.—When a determination un- 


der the income tax laws— 
(3) Requires the exclusion from gross income of an item— 
(A) which was by reason of an express allowance, as 
not yet due, erroneously excluded or omitted from 
the gross income of the taxpayer for another tax- 
able year or from the gross income of a related 
taxpayer, or 
(B) with respect to which tax was paid and which was 
erroneously excluded or omitted from the gross in- 
come of the taxpayer for another taxable year or 
from the gross income of a related taxpayer; or 
(X) Disallows a deduction or credit— 
(A) which was erroneously disallowed, as not yet allow- 
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OUSLY EXCLUDED OR OMITTED FROM THE 
GROSS INCOME OF THE TAXPAYER FOR AN- 
OTHER TAXABLE YEAR OR FROM THE GROSS 
INCOME OF A RELATED TAXPAYER, OR 


(B) with respect to which tax was paid and which was 
erroneously excluded or omitted from the gross in- 
come of the taxpayer for another taxable year or 
from the gross income of a related taxpayer; or 

(4) DISALLOWS A DEDUCTION OR CREDIT— 

(A) WHICH WAS ERRONEOUSLY DISALLOWED, 
AS NOT YET ALLOWABLE, TO THE TAXPAYER 
FOR ANOTHER TAXABLE YEAR OR TO A RE- 
LATED TAXPAYER, OR 


(B) WITH RESPECT TO WHICH REFUND OR CREDIT 
WAS MADE AND WHICH WAS ERRONEOUSLY 
NOT TAKEN BY THE TAXPAYER FOR AN- 
OTHER TAXABLE YEAR OR BY A RELATED 
TAXPAYER, OR 


(C) WHICH WAS ERRONEOUSLY NOT TAKEN BY 
THE TAXPAYER FOR ANOTHER TAXABLE 
YEAR OR BY A RELATED TAXPAYER, IF BE- 
FORE OR AFTER THE TAKING OF SUCH DE- 
DUCTION OR CREDIT THE COMMISSIONER 
ERRONEOUSLY EXPRESSLY ALLOWED SUCH 
DEDUCTION OR CREDIT; OR 


(5) Allows or disallows any of the additional deductions 
allowable in computing the net income of estates or 
trusts, or requires or denies any of the inclusions in 
the computation of net income of beneficiaries, heirs, 
or legatees, specified in section 162 (b) and (c) of 


nt sapiens : : = ee Chapter 1, and corresponding sections of prior revenue 
fi. able, to the taxpayer for another taxable year or to Acts, and the correlative inclusion or deduction, as the 
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In and which was erroneously not taken by the tax- case may be, in respect of the related taxpayer; or 
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(B) that, as a consequence of any transaction so related (B) ANY PERSON WHOSE TAX OBLIGATION RESTS 
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Hii COLLECTION of sales taxes by a manu- 

facturing corporation operating in various 

states is neither simple nor free from expense. 
At first glance it would appear that the only step 
necessary is to bill the pur- 
chaser for the tax on the 
sale and then pay it over 
to the proper state. Which 
purchaser? Which sale? 
Which state? 

Although some states 
allow the tax collector to 
deduct a percentage of the 
tax to cover expenses 
(Colorado allows 5% to 
out-of-state vendors for 
collecting the use tax) no 
vendors are getting rich on 
this basis. The time con- 
sumed in sales analysis not 
to mention the work of the 
legal and tax departments 

R. S. Jessup is considerable because 
many states require the 
reporting of total sales in the state, from which must be 





deducted sales falling in each one of the various 
classes of exemptions. Each state must be considered 
separately as the exemptions granted vary widely. 
A retailer located in New York City naturally does 
not have the worries of a large corporation engaged 
in business in several states, but, still he may at the 
present time be liable for taxes on prior years’ pur- 
chases from out-of-state sellers if they did not collect 
a tax from him. 

Sales taxes may be classified in two groups: 
(1) ‘consumers’ sales taxes” imposed directly on sales 
paid by the purchaser and collected by the seller and 
(2) “occupation” or “license” taxes which are meas- 
ured by gross receipts of merchants. Not all of the 
states impose sales taxes of either type, and some 
states employ both methods of taxation. Certain 
cities also have such taxes. 

A number of states impose general retail sales taxes 
which are included in group (1). Such taxes are 
levied on sales of tangible personal property at retail. 


* Certified Fublic Accountant; Tax Department, Scovill Manufac- 
turing Co., Waterbury, Conn. 
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The California statute, as an example, defines tangible 
personal property as “personal property which may 
be seen, weighed, measured, felt, touched, or is in any 
other manner perceptible to the senses.” Sale at re- 
tail is commonly defined to mean “any transfer of the 
ownership of, or title to, tangible personal property 
to the purchaser, for use or consumption and not for 
resale in any form as tangible property, for a valu- 
able consideration.” All sales in intrastate commerce 
are taxable with certain exemptions mentioned later. 

Use or compensating taxes are designed to supple- 
ment sales taxes and are imposed either as a separate 
tax or as an extension of the sales tax. Such taxes are 
usually levied on “the storage, use or other consump- 
tion in this state of tangible personal property pur- 
chased for storage, use or consumption in this state.” 
The California statute, as an example, defines tangible 
be presumed that tangible personal property sold by 
any person for delivery in this state is sold for storage, 
use or other consumption in this state unless the 
person selling such property takes from the purchaser 
a certificate to the effect that the property is pur- 
chased for resale.” Courts have ruled that such taxes 
are not upon operations in intrastate or interstate 
commerce but upon the privilege of use after such 
commerce is at an end. 

With respect to state taxation of interstate trans 
actions, the United States Supreme Court has re- 
cently adopted the guiding principle that state taxes 
which do not discriminate against interstate com- 
merce, as opposed to intrastate commerce, do not 
constitute a “regulation” of interstate commerce by 
the states, and are therefore valid. It does not inter- 
pret the Federal Constitution as preventing the states 
from laying any tax upon persons engaged in inter- 
state commerce or upon interstate transactions. Such 
persons or such business may be taxed equally with 
purely intrastate business. 

Interstate sales may be considered in two parts: 
(A) that part relating to sales of tangible property 
moving from a taxing state to buyers located in other 
states; and (B) that part relating to sales of tangible 
property moving from a point outside the taxing state 
to buyers within the taxing state. 

(A). (1) Sales taxes are not applicable where the 
seller is obligated to make or provide for, actual phys- 
ical delivery of the goods sold from the taxing state 
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to a point outside that state. This holds true whether 
the seller makes use of his own employees or ve- 
hicles or employs a common carrier or the United 
States mail. Furthermore, it is immaterial whether 
the goods are sold f. o. b. origin or f. 0. b. destination, 
or that legal title may pass to the out-of-state buyer 
in the taxing state. Sellers are required to maintain 
proof of a bona fide delivery of goods outside the 
taxing state by means of a waybill or bill of lading, etc. 

(2) Use taxes apply to the use of property only 
after it has reached its destination. 

(B). (1) Any sale involving movement of goods 
ito a taxing state is taxable if it involves a delivery 
or transfer of possession in that state of goods to con- 
sumers and it is made by a firm coming within the 
jurisdiction of the state and its sales tax law. Terms 
of shipment or passing of legal title outside the state 
are immaterial: transfer of physical possession of goods 
to a consumer within the taxing state is what governs 
payment of a sales tax of the type imposed on sales 
(group (1) above). On the other hand, if the sales 
tax is laid upon the occupation of selling at retail 
(group (2) above), then the tax is applicable only if 
the seller is engaged in the taxable occupation in the 
taxing state. For example, the Illinois sales tax is 
laid upon the “privilege of engaging in the business 
of selling tangible personal property at retail” in IIli- 
nois; out-of-state sellers come within the law with 
respect to all orders for goods taken in Illinois by 
Illinois sales offices, by resident sales agents, or by 
traveling salesmen. Retail sales are not taxable to an 
out-of-state seller, if the orders are received out- 
of-state by mail or telephone, and the goods are 
shipped directly from outside the state to the Illinois 
consumer, providing no Illinois activities are utilized 
in making the sales, as tested by the allowance of 
commissions to Illinois agents on these sales. It is 
not definitely settled whether a state may levy an oc- 
cupational sales tax on a corporation transacting 
solely interstate business and no intrastate business. 
Illinois says it may. 

(2) While the sellers of goods moving into a sales 
tax state may not be liable for sales tax on such trans- 
actions, they are liable to collect and remit a use tax 
to the state of destination of the goods (if such state 
has a use tax law), providing the seller maintains an 
office or agent in that state. It is not necessary that 
the seller be engaged in intrastate business in the use 
tax state; the tax must be collected even though all 
transactions are in interstate commerce. 

The first problem for a corporate vendor to decide 
is in which states he should collect a tax. The fol- 
lowing states have sales and use taxes (Jan. 1, 1941): 
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List of States with Sales or Use Taxes 
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Receipts Tax Sales Tax 
Whether a taxing state has jurisdiction depends on 
the laws of the state involved. Recently the Com- 
mittee on Uniform Sales Taxation of the National 
Association of Tax Administrators drafted a uniform 
regulation which is, in part, as follows: 


“Engaging in business in this state shall include any of the 
following methods of transacting business: maintaining di- 
rectly, indirectly, or through a subsidiary or office, distribu- 
tion house, sales house, warehouse or other place of business, 
or by having an agent, salesman or solicitor operating within 
the state under the authority of the seller or its subsidiary 
irrespective of whether such place of business, agent, sales- 
man or solicitor is located in that state permanently or tem- 
porarily or whether such seller or subsidiary is qualified to do 
business in this state.” 

Thus the presence of a salesman in a taxing state 
is sufficient in some jurisdictions to subject the seller 


to sales tax regulation. Several states have revised 
their regulations to follow the above form closely. 
Secondly the vendor must decide from what pur- 


chaser to collect the tax. The following table indi- 
cates some of the differences existing in different states: 


a Similar prior law may be so classified, but an opinion of the 
attorney general construes the present law as a tax on the buyer. 

b Arizona imposes a tax upon the vendor or lessor and whether 
it may be passed on to vendees must be arranged between the seller 
and purchaser. 

¢ These states have license taxes or taxes based on gross receipts 
which do not affect single transactions. 

4 The Oklahoma Use Tax is payable by the buyer direct to the 
state. 

¢ Some other cities also have sales taxes. 
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Differences Existing in Selected States 





Purchaser. ~—Cailif..~—=—s Mich. ~~ Ill. N.C. 





U. S. Government 


Exempt Exempt Taxable Exempt 
State, cities and 
towns Taxable Exempt Taxable Exempt 
Certain religious or 
charitable institu- 
tions Taxable Exempt Taxable Taxable ! 


Thirdly, what sales are taxable? A tax may be 
levied on “a sale at retail.” [et us consider a sale at 


retail in the four states above: 


California 

“A ‘retail sale’ or ‘sale at retail’ means a sale to a 
consumer or to any person for any purpose other 
than for resale in the regular course of business in the 
form of tangible personal property, except that the 
expressions ‘transfer of possession,’ ‘lease,’ and ‘rental’ 
as used in subdivision (b) of this section shall mean 
and include only such transactions as the board upon 
investigation, finds to be in lieu of sales as defined in 
subdivision (b) of this section without the words 
‘lease or rental.’ The delivery in this state of tangible 
personal property by an owner or former owner thereof 
or by a factor if such delivery is to a consumer pur- 
suant toa retail sale made by a retailer not engaged in 
business in this state, is a retail sale in this state by 
the person making such delivery and such person shall 
include the retail selling price of such property in his 
(Sec. 2(c), Ch. 1020, Laws 1933.) 


“*Sale’ means any transfer of title or possession or 


gross receipts.” 


both, exchange, barter, lease or rental, conditional or 
otherwise, in any manner or by any means whatso- 
ever, of tangible personal property, for a considera- 
tion, or any withdrawal, except a withdrawal pursuant 
to a transaction in foreign or interstate commerce, of 
tangible personal property from the place at which 
such property is located for delivery to a point in this 
state for the purpose of the transfer of title or pos- 
session or both, exchange, barter, lease or rental, con- 
ditional or otherwise, in any manner or by any means 
whatsoever, of such tangible personal property for a 
consideration, and includes the producing, fabricating, 
processing, printing or imprinting of tangible personal 
property for consumers who furnish either directly 
or indirectly the materials used in such producing, 
fabricating, processing, printing or imprinting, the 
furnishing and distributing of tangible personal prop- 
erty for a consideration by social clubs and fraternal 
organizations to their members or others, and the 
furnishing, preparing or serving for a consideration 
of food, meals or drinks. A transaction whereby the 
possession of property is transferred but the seller 
retains the title as security for the payment of the 
price shall be deemed a sale. A transfer for a con- 
sideration of the title or possession of tangible per- 


Unless acting as agencies for Federal, State or Local Government 
for distribution in public welfare and relief work. 
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sonal property which has been produced, fabricated 
or printed to the special order of the customer shall 
likewise be deemed a sale.” (Sec. 2 (b), Ch. 1020, Laws 
1933. 
Michigan 

“The term ‘sale at retail’ means any transaction by 
which is transferred for consideration the ownership 
of tangible personal property, when such transfer is 
made in the ordinary course of the transferor’s busi- 
ness and is made to the transferee for consumption 
or use other than for consumption or use in industrial 
processing or agricultural producing, or for any other 
purpose for resale in the form of tangible personal 
property. Provided, however, that tangible personal 
property permanently affixed and becoming a struc- 
tural part of real estate shall not be considered as con- 
sumed or used in industrial processing or agricultural 


producing 2’? (Sec. 3619.1 (b).) 


Illinois 

“Sale at retail’ means any transfer of the owner- 
ship of, or title to, tangible personal property to the 
purchaser for use or consumption and not for resale 
in any form as tangible personal property, for a valu- 
able consideration. Transactions whereby the prop 
erty is transferred but the seller retains the title as 
security for payment of the selling price shall be 
deemed to be sales.” (Sec. 1, Laws 1933.) 


North Carolina 

Regulation (Ruling 1): 

“(d) Retail Sale—A ‘retail sale’ is the sale of 
tangible personal property in any quantity or quan- 
tities for any use or purpose on the part of the pur- 
chaser other than for resale as a merchant. 

“(e) Wholesale Sale—The words ‘wholesale sale’ 
or ‘sale at wholesale’ shall mean a sale of tangible 
personal property by a wholesale merchant to a manu- 
facturer, jobber or dealer, wholesale or retail mer- 
chant, for the purpose of resale, but does not include 
a sale to users or consumers not for resale. The term 
‘wholesale sale’ shall only include a sale of tangible 
personal property to a manufacturer which is used or 
consumed directly in the manufacturing process 01 
which enters into or becomes an ingredient or com 
ponent part of the tangible personal property which 
is manufactured for the purpose of resale. It is im- 
portant to note that, with the following exceptions. 
a sale is a wholesale transaction and so subject to the 
wholesale rate of tax only when it is made for resale. 
The trade distinction between wholesale and retail 
sales, according to which a sale is one or the other, 
depending upon the quantity of goods involved or th« 
selling price, has nothing to do with determining the 
classification of sales under the Sales Tax Article. 
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“Under the Statute, any person, firm, corporation, 
estate or trust engaged in the business of selling mill 
machinery or mill machinery parts and accessories to 
manufacturing industries and plants shall, to the 
extent of such sales, be considered as wholesale mer- 
chants and such sales shall be subject to the one- 
twentieth of one per cent (1/20 of 1%) rate of tax. 


“Under the Statute, any person, firm, corporation, 
estate or trust, engaged in the business of manufac- 
turing, producing, processing or blending any article 
of commerce and maintaining a store or stores, ware- 
house or warehouses, or any other place or places, 
separate and apart from the place of manufacture or 
production, for the sale or distribution of its products 
to other manufacturers or producers, wholesale or 
retail merchants, for the purpose of resale, shall be 
deemed wholesale merchants and shall be liable for 
payment of the one-twentieth of one per cent (1/20 of 
1%) wholesale rate of tax on its gross sales.” 


Let us examine the application of these definitions 
to three types of transactions and see how each should 
be treated in the four states mentioned above for sales 
and use tax purposes: (A) sales of property for fur- 
ther manufacture or processing, (B) sales of tools 
and machinery and (C) rentals of machinery. 


(A) California Ruling No. 31 says “Gross receipts 
from sales of tangible personal property to manufac- 
turers, producers, or processors, which enters into and 
hecomes an ingredient or component part of the 
tangible personal property which they manufacture, 
produce or process, are not taxable. Michigan excepts 
“consumption or use in industrial processing or agri- 
cultural producing” in the law quoted above. Article 
2 of the Illinois regulations says: “Sales of goods 
which, as ingredients or constituents, physically en- 
ter into and form part of tangible personal property 
tor resale by the buyers are not within the Act,” this 
being based on the phrase “resale in any form” quoted 
above. North Carolina includes such sales in the 
definition of wholesale sales which are taxable at the 
rate of 1/20 of 1%. Some other states grant specific 
exemption from tax to sales of this nature. 

(B) Sales of tools and machinery in California are 
taxable. In Michigan the sale of tools and machinery 
used directly in the manufacturing process are not 
taxable ; if used indirectly they are taxable. In Illinois 
if the materials entering into any special tools, jigs 
or fixtures are merely incidental to the labor involved 
in fabricating the same and where such articles are of 
use or value only to the particular person ordering 
the same, the sale is not taxable because the vendor is 
rendering services, otherwise, such sales are taxable. 
North Carolina says that sales of mill machinery or 
parts are wholesale sales. 
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(C) California does not tax rentals of machinery 
except as defined under “sale at retail” above, but the 
lessor is subject either to a sales tax if the machinery 
was purchased in California or a use tax if the prop- 
erty is purchased outside the state. Compare this 
with Michigan which does not tax rentals of ma- 
chinery under sales tax law, but an opinion of the 
Attorney General states that persons who lease Inter- 
national Business Machines must pay the use tax on 
the amount of the rental charge. Illinois says that 
if title to property does not pass to a buyer no sale 
is consummated and no liability for tax arises. North 
Carolina has no provision in the law covering rentals. 
Colorado, it may be noted, has a different viewpoint 
and the regulations say that rentals of machinery are 
deemed to be sales and subject to the Sales Tax Act. 

These are but a few of the problems involved in but 
a few of the states which have sales or use taxes. 
Laws, rules, regulations, opinions and court decisions 
must be diligently searched to determine what pro- 
cedure to follow in any of these jurisdictions, and of 
course, the laws are changing. The field of taxable 
transactions is increasing rather than lessening under 
the approval of a majority of the Supreme Court. 
Oklahoma has considered repeal of its present sales 
and use taxes and the imposition of a transactions tax 
on “all transactions wherein there is received a com- 
pensation or consideration for personal services as 
wages, salaries, fees, commissions, bonuses, gratuities, 
pensions, trades, business or commerce.” 
solution for sales tax problems. 


This is one 


The eccentric changes of the law are nowhere bet- 
ter shown than in the famous Boyer-Campbell case.’ 
On June 28, 1933, the “General Sales Tax Act” was 
approved in Michigan and on June 30, the State Board 
of Tax Administration issued “Preliminary Regula- 
tions.” According to the Supreme Court “doubt and 
confusion having arisen during the drafting of the 
regulations as to the applicability of the Act to cer- 
tain businesses, the Legislature reconvened and on 
July 17, passed House Concurrent Resolution No. 99, 
which reads in part”: 

“Resolved, that the legislative intent, in passing Act 167, 
Public Acts of 1933, was to exclude from the provisions of 
the act any sale of anything used exclusively in manufacturing 
—or otherwise preparing for delivery any tangible personal 
property to be sold * * *.” 

This resolution was next followed by certain Sup- 
plementary Resolutions and Decisions issued by the 
Board and dated July 20, 1933, but on August 30 the 
Board took a position contradictory to these rules and 
by resolution declared that it should be the policy to 
interpret the act “to comply with the clear intent of 
the legislature.” [Turn to page 221.] 


1 Boyer-Campbell Co. et al. v. Fry et al., 271 Mich. 282, 260 N. W. 
165 (April 8, 1935). 











































Gifts in Contemplation of Death 


By C. LOWELL HARRISS** 


MORE important purpose, however, has prob- 

ably been to prevent more or less deliberate 

avoidance of much or all of the death tax in 
numerous cases by the simple method of making gifts 
inter vivos. Can a death tax with such a section 
(together with a section taxing gifts taking effect at 
death) achieve the broader purpose of taxing all prop- 
erty transfers from generation to generation? 

As the courts and administrators have interpreted 
this section to date, the answer must be in the nega- 
tive. Various interpretations and criteria of taxa- 
bility have been set up; most of them have been 
illustrated in the cases cited above. The next few 
pages will discuss the problems of definition and the 
logic and adequacy of the criteria. 


Intent 


The word “contemplation” is the source of much 
of the difficulty. It makes the intent, the motive, of 
the decedent crucial. The test becomes not the ob- 
jective fact of what actually occurred but rather the 
subjective plan or purpose of a person already dead. 
The administrators and the courts cannot read a dead 
man’s mind. Interested parties, the family and friends, 
will ordinarily have almost exclusive control of the 
pertinent information. Correspondence, similar to 
that so vital in the Astor case, can often be destroyed 
or concealed by the family, friends, or advisers. The 
decedent may never consciously have formulated or 
expressed some of his intentions. Ordinarily the mo- 
tives, conscious and unconscious, prompting any im- 
portant action are mixed. For a person to separate 
and weigh his own motives accurately is difficult ; for 
others to do it for him after his death is impossible, 
and a tax resting upon such analysis is bound to be 
unsatisfactory. 

Assuming, however, that the intent can be estab- 
lished, the question arises as to what intentions render 
the transfer taxable. Curiously enough most of the 
statutes give no clear answer. In some of the early 
decisions the courts said that if the decedent made the 
gift to escape death taxes, then it is taxable; there is 
little doubt that the legislatures meant to include such 
cases. But the courts went further, implying and, in 


effect, deciding that if the person had not meant to 





* Concluded from the March issue. 
** Instructor in Economics, Columbia University, New York City. 
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escape death taxes, there would be no tax. This rule 
means that if there were sufficient reasons without the 
tax for making the gift, if the parties received adequate 
benefits and satisfactions, the government shall give 
the additional bonus of remission of taxes. The feel- 
ing behind this rule seems to be that persons should 
not be allowed to avoid taxes deliberately, but, as 
applied, the rule permits the same escape if it had not 
been deliberately contemplated. The result would 
be neither adequate protection of the revenues nor 
general uniform application of the tax. If the gov- 
ernment wishes to check certain types of behavior, 
making gifts which in effect defeat the tax, it is 
anomalous to check the action only when avoidance 
is deliberately planned but to permit behavior pro- 
ducing similar results if the latter were not delib- 
erately contemplated. 

Further discussion of the problem of proving intent 
will best be incorporated in the discussion below of 
the test of “living motives.” 


Health 


Is the state of the decedent’s health at the time the 
gift was made a satisfactory test? If the objective 
is to discover the decedent’s intent, the state of his 
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health is pertinent, but it is not exclusive. If health 
is made the chief consideration, the tax will fall pri- 
marily upon persons with certain infirmities. Others 
more fortunate physically or sufficiently foresighted 
to make their gifts early receive relatively favorable 
tax treatment. Yet to disregard or subordinate the 
question of health is to pass up one of the better 
clews as to motive, better because it is often revealing 
and because often it is relatively objective and tangible. 

The state of health is, however, not always objec- 
tive and tangible, and because it is not many of the 
serious practical difficulties of using it arise. It is 
difficult, often impossible, for the government to ob- 
tain accurate information. Members of. the decedent’s 
family, his closest associates, have a financial stake 
in withholding information, minimizing the serious- 
ness of any recorded ailments, discounting the 
decedent’s concern over his health. The doctor, often 
on good relations with the family, can select and 
interpret the evidence to the estate’s advantage; the 
estate can approach him many months before the 
government to secure affidavits and, unlike the gov- 
ernment’s agents, can pay for them. Sometimes there 
will be no medical records because the decedent saw 
no doctor or because the latter kept no records or 
died before testifying. A patient’s disclosures to his 
doctor are confidential and privileged testimony, but 
the writer has found no cases in which the estate 
refused to permit the doctor to disclose his records.*? 


Some judges have attached considerable importance 
to whether death came from an ailment the decedent 
had when he made the transfer, a point that should 
not be crucial because almost any chronic ailment 
will be debilitating, increase the susceptibility to, and 
virulence of, other ailments, and tend to increase a 
person’s concern about his health and raise thoughts 
of death. A further difficulty is defining “good,” 
“normal,” or “bad” health for persons of different 
ages by many different doctors and in explaining the 
meanings to a non-medical judge or jury. 


The issue has been not only whether the decedent 
had a certain disease when he made the gift but more 
important, often, (a) whether he knew he had it, and 
(b) how serious he thought it was. It is of material 
advantage to the estate if the doctor will testify that 
he told the decedent the condition was not serious 
and that he need not fear (imminent) death from it. 
Doctors will testify that a decedent’s condition was 
not grave enough to have caused apprehension of 





52 The writer was told of one case in which the state was unable to 
get any testimony from the doctors or the family indicating bad 
health. In court the attorney for the state was cross-examining the 
estate’s witness, an architect who had built a new home for the 
decedent about the time of the gift. The attorney asked why 
provision had been made for a ground-floor bedroom. The architect 
replied that the decedent had had a bad heart and could not climb 
steps. 
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death even though he suffered from some debilitating 
disease or had been given warnings, such as heart 
attacks, that his health was not good and reminding 
him, perhaps unconsciously, of death. 


For practical as well as for logical reasons only 
limited reliance can wisely be placed upon the state 
of the decedent’s health in proving contemplation of 
death. A system which makes health the determining 
factor will not produce the desired results. 


Age 

The decedent’s age gives only some presumption 
of his motives if they are to be the test; it bears no 
necessary relation to the results of the gift if they are 
to be the test. In practice the courts hold that age 
is a pertinent but not a controlling factor. The mere 
fact that a person was seventy or eighty or ninety does 
not indicate that he was expecting death. If a de- 
cedent had said that he expected to live as long as 
some parent or other relative, this fact is good evi- 
dence to some judges that he was not expecting death 
when he made a gift. It has been suggested that 
judges often minimize the importance of age because 
they themselves are often well beyond middle age but 
not thinking of dying. Age, however, does have one 
clear advantage as a criterion; it is a definite fact 
easy to determine. 


Because of the variation in the length of life, it is 
impossible to secure uniform treatment of all cases 
by making some specific age determining. Setting 
such an age would probably remove gifts made before 
it, thus inviting persons to distribute their estates 
before the crucial birthday, and would favor those 
making their gifts before no matter what the purpose, 
the condition of health, or the results. To minimize 
the importance of age, on the other hand, is to favor 
those who live long; to emphasize it is to favor those 
who die young—unless a high age is set, in which 
case the fisc suffers. To consider age important with- 
out setting some dividing line is to make each case 
special, some persons faring quite differently from 
others for no clear reason. 


Proximity of Gift to Death 


One other criterion is the length of time between 
the gift and death. The logic of this criterion, as 
distinguished from those of age, health, and intent, 
is that the act may indicate better than anything else 
the decedent’s true intent, that the property is apt 
to be relatively intact (facilitating collection of tax), 
and that, assuming no intent to escape the tax, freeing 
the gift from a tax that would have been due had 
death come somewhat earlier offers unnecessary 
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bounties for pure luck. To make this test controlling, 
however, is to subordinate the other considerations 
while inviting avoidance by making gifts early in life. 


Living Motives 


More and more importance is being attached to the 
test of whether the decedent had “living motives” for 
making the gift, whether his purposes were consistent 
with the expectation of continued life. Evidence of 
such motives will go far to offset the suspicion cast 
by motives attributable to an expectation of death. 
This development is perhaps the natural result of 
attempting to interpret a vague statute, but it has no 
explicit statutory authorization, and it can go far to 
destroy the whole provision. At best the concept of 
living motives is vague and unpredictable, especially 
when balanced, as it must be, in each case with mo- 
tives possibly arising from anticipation of death. 
Motives the courts 
have recognized so far have been desire: to teach 
children how to manage property ; to avoid the trouble 


Definition is obviously difficult. 


of meeting demands for funds; to permit donees to 
maintain their social position; to reduce income and 
property taxes; to protect the property from law suits; 
to secure relief from the responsibilities of manage- 
ment; to remove funds from the donor’s control; to 
further a policy of distribution. 

The rules are 
Increasingly the courts are shifting their 
attention from what will prove contemplation of death 


Avoiding taxes is an open game. 
published. 


to what will disprove it. The implications have prob- 
To the writer it 
seems that the courts have inadvertently facilitated 
tax avoidance. The taxpayer and his counsel have 
access to all the important decisions. They can see 
what evidence has established contemplation of death 
and what has in the past and will apparently in the 
future free gifts from tax. The first objective is to 
establish living motives. Most of these motives are 
under voluntary, conscious control, and the donor and 
his counsel are given some indication of what will 
establish them while, of course, being warned to 
minimize the facts that have proved contemplation 
of death. Depending upon the peculiarities of each 
situation, the donor should, for example, announce 


ably not been clearly analyzed. 


to friends or write into the instruments that the gifts 
are being made to train the children in managing 
property, to set them up in business, that he is seeking 
freedom from the cares of management. At least one 
of these motives will usually be genuine, making the 


donor’s problem primarily one of emphasis. 





53 This list is taken from Robert H. Montgomery, Federal Taxes on 
Estates, Trusts and Gifts, 1938-39 (New York, 1938), p. 180. 
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In addition to “establishing” living motives, the 
donor should also indicate his expectation of living 
many years. He should conceal and minimize any 
concern over his health, or at the other extreme, make 
gifts of his property so that his possible incompetence 
or investment follies later will not endanger its 
preservation. A will should not be made at the same 
time as the gift. He should formulate plans for the 
future (involving, if possible, some physical activity) 
regardless of whether or not he ever intends to carry 
them out. He can, for example, plan to rebuild or refur- 
nish his house, expand his factory, or make the long de- 
layed trip around the world. Purchase of annuities 
without refund provisions would probably carry con- 
siderable weight with some courts. One manual ad- 
vises clients to make plans for gradual disposition 
over a five year period because five years is too long 
a period to presume contemplation of death.** He 
should plan a program of distribution and at least 
begin it as early in life as possible. 

Especially dangerous to the government is the 
recognition of income tax saving and even gift tax 
saving © as a living motive tending to disprove con- 
templation of death, because income tax saving will 
almost always result from the gifts and can usually 
be cited as a true motive, and provide plausible ex- 
planation for the activity of professional tax counse! 
and the decedent’s references to taxes. With present 
death tax rates, however, it is reasonable to question 
whether a property owner canvassing his income tax 
situation with a view to minimizing it would be 
entirely uninfluenced by death tax considerations. It 
is not clear whether intent to escape federal death tax 
will be sufficient to prove contemplation of death for 
purposes of state tax or whether the state must prove 
that the decedent was also thinking of state taxes. 

Some of the purposes recognized are more or less 
clearly objectives not associated with death, and gifts 
made to effectuate them would reasonably fall outside 
the classification “contemplation of death’; others 
could just as reasonably fall within it even though 
they serve some purpose associated with the thought 
of continued life. So long as there is nothing in the 
statute exempting gifts made from a mixture of 
motives some of which are associated with thought 
of continued life, use of the concept of “living motives” 
results in dubious straining of the statute or in com- 
plex balancing by strangers of a man’s motives years 
after his death. The inevitable difficulties of applying 
the concept, however, are less ominous than the possi- 
bility of tax avoidance that their application will create. 





5 Howe P. Cochran, Scientific Tax Reduction (New York, 1937) 
p. 480. 


5 Kneeland v. Com., 34 BTA 816. It is not clear to what extent 
courts will recognize as living motives desire to avoid gift tax. 
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It is probably correct to conclude that in many 
cases the more the evidence submitted to disprove 
contemplation of death the greater the probability 
that the gift was actually made in contemplation of 
death. It is now foolish for a person to make a gift 
to avoid death taxes without taking precautions to 
cover up his tracks. The naive, poorly advised, or 
careless donor or one motivated primarily by non-tax 
considerations may fail to provide the protecting evi- 
dence, but to an increasing degree other donors, those 
hoping to avoid the tax, will deliberately try to follow 
the rules as laid down by the courts and accumulate 
favorable evidence. The government’s task becomes 
more rather than less difficult with the passage of 
time. Although after forty years the courts are taking 
a stand ostensibly more favorable to the government, 
the stakes have meanwhile become larger and the rules 
more clearly defined and not yet too hard to meet; 
consequently, the future for tax collections looks 
gloomy unless the courts go much farther or the gov- 
ernments rely on a gift tax. 


Economic Test of Taxability 


The tests most nearly approaching an economic 
test consistent with the general purposes of death 
taxation are those in the Parker, Harnischfeger, 
Schweinler, and the Real Estate Land Title and Trust 
Co., supra, cases. They tend, to a varying degree, 
to look to the general results of the gift rather than 
to alleged motives. If one result of the gift is the 
transfer of property from one generation to another, 
a transfer which seems to be part of, or consistent 
with, a general program for the transfer of the donor’s 
estate rather than a gift to meet some immediate need 
of the donee, then the gift should bear, in some form, 
part of the tax burden assigned to death taxes. In 
spite of obvious difficulties, greater attention might 
well be given in doubtful cases to the use to which 
the donee puts the property, i. e. whether it is 
consumed relatively quickly or adds more or less perma- 
nently to his capital. The broader economic signifi- 
cance is not the purpose behind the gift (although 
tax laws should not make unduly hard the doing of 
things considered generally desirable) ** but the 
effects and results achieved. The result, the transfer 
to the heirs, should be determining; any less inclusive 
test will be inadequate. 

The Supreme Court argued, with some justice, in 
overthrowing the conclusive presumption that in- 
justice may be done estates or the heirs by including 
in the death tax base property given away some years 
earlier and which may not be available for payment 
of taxes. This evil should not be exaggerated. In 





% Placing a tax will not discriminate against desirable gifts; it will 
only afford them similar treatment to other transfers, i. e., remove 
discriminations against other transfers. 
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the first place, the persons to whom inter vivos gifts 
are made seem in the vast majority of cases to be close 
relatives, usually children, who are the heirs of the 
estate and who, therefore, bear the immediate burden 
of the tax. In the second place, the property owner 
is free to recast his will and adjust future disposition 
in the light of new conditions. Some hardship might 
result from changes in valuation of the total net assets 
between the time of the gift and death, but valuing 
the gift as of the date of death (so that the tax will 
not exceed the value of the gift) will eliminate many 
difficult cases. There will arise some cases in which 
a person made a gift either of cash or of property 
which was sold for cash before the donor’s death (per- 
haps requiring payment of tax on capital gains) and 
then left little or no property at death to bear the 
burden of the tax. The advantages of collecting the 
tax when the gift is made present an important argu- 
ment for a gift tax as contrasted with placing sole 
reliance upon a broader death tax. 


Possible Statutory Improvements 


For reasons discussed elsewhere ** and because 
of the general pressure for revenue, some states may 
desire to strengthen their death tax systems by ex- 
tending by statute, and hence, somewhat independ- 
ently of the courts, the scope of the “contemplation 
of death” section. What methods are available? 

More extensive use might be made of statutory 
presumptions. In many jurisdictions the period could 
certainly be lengthened by a year or more. How long, 
then, should it be? If it is extended beyond some 
point, the courts may decide that the legislature is 
overreaching itself. Thus, while the courts might 
respect a two or three year period, one of five or six 
years might seem unreasonable and in practice carry 
very little weight. One danger of the fixed presump- 
tion period, a factor arguing for a long rather than 
a short period, is that a fixed period sometimes seems 
to increase the difficulty of taxing gifts falling outside 
it. A three year presumption would seem about the 
minimum that a jurisdiction should have to protect 
its revenues while probably four or five years would 
be the maximum to which most courts would attach 
significant importance.*” 

There seems to be no reason why other types of pre- 
sumption could not be established. One would be 
that all gifts of a material part of the estate made 
after a person reached a certain age, sixty-five or sev- 
enty perhaps, were made in contemplation of death. 





5a C, Lowell Harriss, Gift Taxation in the United States (Wash- 
ington, 1940) Chap. IX. 


51It might be possible for a good actuarial staff using federal gift 
tax data to make a study on the proximity of gifts to death. The 
information might lead to conclusions as to the reasonable period to 
set. To date there have been too many special factors to permit 
useful statistical analysis of this problem from gift tax data. 
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Suck a classification would seem reasonable and might 
be considered constitutional by the courts.” 

Another possibility might be to presume that cer- 
tain motives such as reducing income tax or giving 
independent incomes either (a) to any but minors, 
disabled, or especially needy or (b) to any person with a 
$5,000 (or some such amount) income of his own, do 
not disprove contemplation of death. Gifts making 
substantially the same disposition as provided in the 
donor’s will (or intestate laws) existing before the 
transfer might be presumed to have been made in 
contemplation of death. Hopes of great success from 
extension of presumptions should not be high, how- 
ever, until the courts have made effective meanings 
clear and new devices for escape have been studied. 
It is hard to imagine, however, that experimentation 
could do more harm than good. 

Another possibility of legislative action is statutory 
definition or explanation of what is meant by “con- 
templation of death” such as appears in some state 
laws. The California and Tennessee laws for example, 
read, 

“The words ‘contemplation of death’, as used in this act, 
shall be taken to include that expectancy of death which 
actuates the mind of a person on the execution of his will, 
and in no wise shall said words be limited and restricted to 
the expectancy of death which actuates the mind of a person 
making a gift causa mortis; and it is hereby declared to be 
the intent and purpose of this act to tax any and all transfers 
which are made in lieu of or to avoid the passing of property 
transferred by testate or intestate laws.” ™ 
The Colorado and Idaho statutes contain the last part 
of this same sentence. Michigan, Montana, Missouri, 
New Jersey, West Virginia, and Pennsylvania use 
words to the effect that within a certain period of 
death gifts of a material part of the estate or in the 
nature of a final distribution thereof without fair 
consideration are presumed to be in contemplation of 
death. The Rhode Island statute reads, 


and it is hereby declared to be the intent and pur- 
pose of this chapter to construe any and all transfers which 
are made in lieu of or to avoid the passing of property by 
testate or intestate law as subject to the provisions of this 
section.” © 

It adds that gifts in good faith upon marriage, attain- 
ment of majority, or on birthdays shall not be con- 
strued as falling within this category. The North 
Carolina statute includes only gifts of three per cent or 
more of the estate. New Mexico levies a higher rate 
on gifts in contemplation of death than on bequests. 
The Ohio statute also specifies that expectancy of 
death which actuates the mind of a person on the 
execution of his will. The wordings of the Philippine 
and Puerto Rican laws are somewhat different but 





58 A somewhat similar suggestion is made in Randolph E. Paul, 
Selected Studies in Federal Taxation, Second Series (Chicago, 1938), 
pp. 287-8. 

5° Chap. 358, Laws of 1935, Sec. (4), California Statutes. 

® Chap. 1355, Laws of 1939 as amended. 
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not essentially more inclusive. Wyoming and at one 
time California provided that gifts made more than 
a certain period before death (two and four years 
respectively) are not included. New Hampshire has 
no presumption. Texas and Vermont do not tax gifts 
in contemplation of death. 

There is state supreme court precedent for making 
such definitions mean more than the ordinary inter- 
pretation, and a state inserting one for the first time 
could reasonably expect results. It should be noted 
that some state supreme courts have not ruled on 
contemplation of death recently, and there seems to 
be little reason for believing that the legislature might 
not be able to influence future interpretations. While 
the Wells decision will have substantial influence on 
state courts, it does not seem to preclude legislative 
action. 

The future of decisions in the federal courts is hard 
to predict, but Congressional amplification of the 
statute might be highly productive. It is question- 
able, however, whether it is advisable for leaders in 
Congress to spend much of their available energy in 
broadening the scope of “contemplation of death” 
rather than on the more comprehensive reform of 
coordination of the gift and estate taxes. One of the 
big advantages of such coérdination, perhaps especially 
evident after the study of this chapter, would be its 
removal of most of the problems of contemplation of 
death. For states without a gift tax, however, there 
is every reason to urge that legislative action be taken 
to broaden the meaning of “contemplation of death” 
as much as possible. 


The Importance of the Administration 


The caliber of the administration is of crucial im- 
portance in enforcing “contemplation of death.” The 
government is peculiarly dependent upon the number, 
ability, and integrity of its officials, for the administra- 
tor has a wide, if not an absolute, range of discretion. 
The sums involved will sometimes be small and not 
worth any great effort while in other cases there will 
be insufficient evidence to assure success. The admin- 
istrator, sensing no “mortuary odor,” may not feel 
that investigation will yield significant new evidence. 
He has the options of fighting the case through the 
courts, of compromising, or of not attempting to levy 
atax. The doubt is often so great that the case hangs 
entirely upon the administrator’s judgment, especially 
where tax data are confidential so that he is freed from 
outside check; even in states where the records are 
available for public scrutiny there is slight chance of 
serious, comprehensive examination and criticism of 
his decisions. In some states the final decision as to 





6t These summaries taken from the statutes as given in Commerce 
Clearing House, Inheritance Estate and Gift Tax Service. 









































41 


ne 
ian 
ATS 
las 
fts 


on 


tht 
ile 
on 
ive 


ird 
the 


‘he 
er, 
ra- 
on. 
10t 
vill 
in- 
eel 


the 
VY 
12s 
lly 
om 
ATE 
of 
of 
to 


orce 


April, 1941 


prosecution rests not with the tax official but with 
the legal department, for whom this question may be 
unusual or uninteresting. It is a common and prob- 
ably justified complaint of administrators that their 
staffs are inadequate. Whether the staff is too small 
or inadequately trained or both, there is little doubt 
that additional expenditure on administration would 
often pay the state well.® 


Throughout this chapter the courts have been held 
responsible for their decisions, but this is justified to 
a limited extent only. In many cases the state has 
lost and unfortunate precedents have been set because 
its own argument was weak. If, for example, decisions 
have neglected economic considerations with unfor- 
tunate results, the reason may be not only that the 
judges were not economists but also that the argu- 
ments as framed and presented took inadequate ac- 
count of economic considerations. ‘The decisions 
seldom indicate that other than the traditional argu- 
ments have been presented; few if any indicate that 
the state has argued that results rather than motives 
should be considered important or that the vital ques- 
tion is allocation of tax burden between the heirs 
appealing and the general body of taxpayers. 


Difficulties and Limitations of the Concept 


No precise definition of “contemplation of death” 
has been framed by the courts, legislatures, adminis- 
trators, or economists. It does not seem that one can 
be framed or that a set of tests can be established 
which will indicate clearly how each case is to be 
treated. The “economic” test suggested above offers 
less room for doubt than the others, while giving 
some assurance of protecting the revenue, but it is 
far from the tests now recognized by the courts. Each 
case, as the Supreme Court has said, must be decided 
on its own facts. Each potential taxpayer, however, 
is to some extent able to control the facts in his case 
and, with the importance now attached to “living 
motives,” he can, especially if he acts early enough, 
deliberately stack the cards in his own favor. There 
seems to be no feasible way, following present trends, 
to develop the concept into one which (together with 
that taxing gifts taking effect at death) will make the 
death tax treat all transfers from generation to gen- 
eration equally. 


On the practical administrative side it is difficult 
for the government to discover whether gifts have 
been made. It is more difficult to secure intimate 
evidence of the type now necessary to prove contem- 
plation of death. In contrast the estate can conceal 





® Administration has become stricter. R. Griswold in an untitled 
speech reported in Trust Companies, Feb., 1935, pp. 159-64, says, 
“Formerly, if we could show that the decedent was not in extremis, 
or if we could show a single convincing motive, we could exempt the 
transfer, but that is no longer the case...’ p. 163. 
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and.destroy evidence it considers unfavorable, while 
emphasizing and elaborating on the favorable. Ad- 
ministrative staffs are often too small to protect the 
government’s interest adequately. 

Further practical difficulties arise in postponing the 
tax on a gift until the donor’s death. Even if donors 
are warned to arrange their affairs in light of the tax, 
the fluctuations in property values make intelligent 
planning difficult. If the tax is less than expected, the 
residuary legatees benefit ; if more, some legatees may 
be left with nothing, and the whole estate may even 
be inadequate to pay the tax. Collection from non- 
resident donees may be difficult, especially for states. 


The practical failure of this provision to tax uni- 
formly and comprehensively gifts which it seemed 
clear should bear some tax was one of the considera- 
tions leading the federal and a few state governments 
to enact gift taxes. Possible methods of increasing 
the effectiveness of the contemplation of death pro- 
vision have been suggested above; they offer some 
hope to states which for any reason do not wish to 
enact a gift tax, and their adoption by all jurisdictions 
would bring additional revenues so long as the effec- 
tive death tax rates continue to exceed the effective 
gift tax rates. 


State Sales Tax Problems 
[Concluded from page 215.] 


However, this meeting of the minds lasted only 
until September 25, 1933, when, on advice of the At- 
torney General this action was rescinded. 


At this point (October 12, 1933) the Boyer-Camp- 
bell Co., and certain other baffled taxpayers, filed a 
petition for a declaratory judgment of their rights. 
The Circuit Court of Wayne County ruled on April 
11, 1934, that sales of tools, etc., used and consumed 
in the manufacture of tangible personal property 
destined for resale are not taxable under the law. On 
April 9, 1935, the Michigan Supreme Court ruled to 
the contrary. 


Finally, the 1935 legislature amended the law by 
inserting the provision that a sale at retail shall not 
include sales for the consumption or use in industrial 
processing. So this point is settled in Michigan, at 
least, but many other questions are unsettled. 

Those states that have sales taxes find them re- 
munerative. California, for example, collected 
$89,400,000 from sales and use taxes in 1939 or 37% 
of its total tax collections—except unemployment in- 
surance taxes—for that year. The scope of the sales 
tax will change but it will increase rather than dimin- 
ish and new legislators and administrators will add 
their own peculiar views to what has gone before. 














State Income Taxation‘ 


By ROY G. BLAKEY“ 


N ADDITION to income exempt by virtue of its 
source, some income is not subject to tax because 
it accrues to corporations which have been 

granted immunity from tax. These corporations are 
of three types: the non-profit organization existing 
for more or less public purposes, the codperative or 
mutual organization which should have little income 
as an organization after distributing its profits to its 
members, and the straight profit corporation. The 
treasury loses little by exemption of the strictly non- 
profit organizations. With proper safeguards, the 
cooperative’s and mutual’s exemption will result in 
little loss of revenue. Possible revenue losses from 
profit making corporations are large, and must be 
dealt with at greater length. Some of these exemp- 
tions are made necessary by earlier laws taxing cer- 
tain types of corporations by special taxes in lieu of 
all other taxes. Some exemptions arise from pro- 
visions of the federal statutes which limit the states 
in the taxation of national banks, and which therefore 
necessitate special treatment of financial corporations. 

The type of profit corporation most frequently ex- 
empt is the insurance company. Building and loan 
organizations are exempt in two more states than 
banks and similar financial organizations. Transpor- 
tation and communication companies are frequently 
exempt. Minnesota and South Dakota exempt mining 
companies, which are subject to special yield taxes 
as shown in Table IV. 

Table IV lists the various types of organizations 
exempt by states. If we note first the profit-earning 
corporations, among which insurance companies, fi- 
nancial organizations, and various public utilities are 
listed, we find that the only types never exempt are 
mercantile, manufacturing, and personal service cor- 
porations. This leads to the conclusion that state 
taxes on corporate net incomes are chiefly taxes on 
mercantile and manufacturing businesses. 

Of course, practically all of the profit-earning cor- 
porations exempt from the income tax are subject to 
other taxes. Let us examine, first, the insurance com- 
panies. In Kansas, Maryland, Massachusetts, Missis- 
sippi, and Montana, these companies are not exempt 
from the general corporate net income tax. They are 





+ Continued from the March issue. 
* Department of Economics, University of Minnesota, Minneapolis. 


and VIOLET JOHNSON* 


totally exempt in twenty-three states. In nearly all 
states, insurance companies pay a tax upon their gross 
premiums. How do the rates of special insurance 
taxes compare in the states in which such companies 
are subject also to income taxes? The series of ex- 
hibits in Table V indicate no general reduction of 
special taxes where companies are subject to income 
taxes, nor other higher taxes in the states where the 
regular net income tax is not applied. In both cases, 
the median gross rate on premiums is two per cent. 

There are two kinds of income accruing to an in- 
surance company: underwriting income based on the 
excess of premiums over losses paid out, and invest- 
ment income. Whereas the mercantile or manufactur- 
ing corporation is taxed on all income, some states 
exempt part of the insurance company’s income. 
Idaho taxes insurance companies, other than life, on 
investment income only, allowing deduction of the 
required addition to reserves. Life insurance com- 
panies in Idaho include income from interest, divi- 
dends, and rents, excluding interest on government 
obligations and deducting four per cent of the reserve 
funds in addition to investment expenses, taxes on 
real estate, interest paid and two per cent of the 
amounts held for dividends to Idaho residents. Okla- 
homa taxes life insurance companies only on invest- 
ment income and allows a gross premiums tax to be 
offset against this tax on investment net income. 
Louisiana, Minnesota and Tennessee also allow off- 
sets of gross premiums taxes, but against income 
taxes computed on the entire net income. The effect 
of offsetting these insurance taxes against the net 
income tax itself, instead of deducting them from 
gross income to arrive at net income, is to multiply 
the amount of the deduction. Offsetting a tax against 
a five per cent net income tax would be equivalent to 
deducting it twenty times from the base of the tax 
in arriving at taxable income. Obviously such a pro- 
vision reduces the revenue yield of the net income tax. 
The provision is justified by its proponents, however, 
because of the fact that fraternal life insurance com- 
panies seldom pay gross premiums taxes and so for 
them the net income tax is effective. According to 
Frank De F. Ross, attorney, Association of Life In- 
surance Presidents,® only six per cent of the life 





® Tax Research Foundation, Tax Systems (8th Edition) page 261. 
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Table IV 
Types of Corporations Exempt from State Income Taxes or Franchise Taxes Measured by Net Income 
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Steam railroad and car companies; 
all non-profit organizations. 


1 Civic organizations only. ? Insurance companies paying gross premiums tax excluded. Corporations paying snecial excise taxes in lieu of all 
other taxes. ‘4 Foreign insurance companies exempt. For Arkansas this wou'd mean most of the insurance companies’ income. ° May deduct returns 
to shares from net income, but the deduction is not to exceed the return at an average rate determined by the Building and Loan Commissioner. ® Busi- 
ness organizations only, such as Chambers of Commerce, etc. i ) : 


: io’ nr ‘Insurance companies other than life are taxed on investment income onlv. They may 
deduct, in addition to other expenses, the net addition to reserves required by law and sums other than dividends paid on annuity or policy contracts. 


Mutual comnanies may deduct returns to members. Life insurance companies include in gross income the income from interest, dividends and rents in 
Idaho, excluding interest on government obligations, and deducting 4% of reserve funds in addition to investment expenses, taxes on real estate interest 
pid, and 2% of the amounts held for dividends to Idaho residents. Investment expense is I'mited to 1%4 of 1% of the book value of the invested funds. 
5’ Gross premiums tax paid offset against income tax instead of being deducted from base of tax. ; 


) : , ig d e ® Foreign insurance companies taxed on income from 
real estate. 72° Gross premiums tax offset against income tax. Life insurance companies taxed on investment income only after deducting investment 


expenses, federal income tax, real estate taxes, depreciation; (investment expense which is not segregated for the state may not exceed 1% of the book 
value of the assets); reserve fund additions. interest paid, and amounts received as dividends from otker corporations. Other insurance companies 
include underwriting income which is defined as premiums earned, less losses and expences incurred. 11 Exclvdes beneficial life and limited life com- 
panies; all mutual companies including fire, casualty, and life; and foreign stock companies doing business as life, fire, casualty, and surety companies. 
2 Mutual insurance companies are exempt, and all premium income of insurance comnanies excluded. 1% Insurance companies may offset gross premiums 
tax; no other company in the state is allowed this offset except banks which may deduct banking fees. Domestic associations, only. ™ Taxed on 
income reported to Federal Government, which eliminates some corporations not mentioned. 4¢ Local benevolent life insurance companies. 
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insurance business of the country is done by such com- 
panies, so that the amount of revenue is not large. 
The restrictions on taxing insurance companies, other 
than life, are less stringent. 

For a possible explanation of the general exclusion 
of life insurance companies from net income taxation, 
we may examine the “retaliatory” laws affecting in- 
surance, which are effective in forty-two states. These 
laws provide that “foreign” insurance companies op- 
erating in state A, if domiciled in state B, pay either 
the taxes and fees applicable to foreign companies in 
state A, or according to similar laws for state B, 
whichever is greater. Indications are found in Table 
V that states generally tax foreign companies more 
heavily than domestic companies, and presumably this 
occasioned the retaliatory laws in the first place. The 
effect, however, is to prevent any state from extending 
its taxes on insurance companies. The moment one 
state imposes such a tax, others will invoke retaliatory 
provisions against the insurance companies domiciled 
there, thereby compelling the companies to compete 
at a disadvantage in every state except the state of 
domicile. The political effect of subjecting domestic 
companies to this burden is usually sufficient to pre- 
vent any change in insurance taxes. 


Table V 
Comparative Taxes on Insurance Companies’ 

I. States in which companies are subject to regular tax 

on corporate net income: 

Kansas—2% gross premiums tax for foreign companies; 
domestic companies subject to general taxes, only. 

Maryland—1'%4% of gross premiums. 

Massachusetts—4% of net value of policies in force in the 
state, less reinsurance ceded to authorized companies. 
Mississippi—244% of gross premiums for foreign compa- 

nies; half this amount for domestic companies. 

Montana—$125 for the first $5000 of gross premiums (which 
is 21%4%); $20 per $1000 additional gross premiums (which 
is 2%). 

Il. States in which insurance companies pay income tax 

on less onerous basis than other corporations: 

Idaho—3% on gross premiums less returns and dividends. 

Louisiana—$140 for $7000 or less gross premiums; $170 for 
each additional $10,000. 

Minnesota—2% on gross premiums less returns and dividends. 

North Carolina—2"%4% on gross premiums less returns. 

Oklahoma—Domestic corporations subject to general taxes 
only; foreign companies, 2% on gross premiums. 

Tennessee—Domestic companies subject to general taxes 
only; foreign companies 214% on gross premiums. 

III. States in which companies are exempt from regular 

tax on corporate net income: 

Alabama—Domestic companies, 1% on gross premiums less 
returns and real estate mortgage loans in state; foreign 
companies, 214% on gross premiums less returns and 
prescribed dividends. 

Arizona—Domestic companies subject to general taxes only; 
foreign companies taxed 2% on gross premiums. 

Arkansas—Domestic companies subject to general taxes 
only; foreign companies taxed 214% on gross premiums. 





1 Data from I. V. Snyder, Asst. Professor of Economics, Indiana 
University, ‘“Taxation of Insurance Companies by the States,’’ 16 Tax 
Magazine, 335 (June, 1938); and F. DeF. Ross, attorney, Association 
of Life Insurance Presidents, in Tax Systems, Eighth Edition, (1940), 
p. 261, 
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California—2.6% on gross premiums. 

Colorado—2% on gross premiums. 

Connecticut—Domestic companies, 2% on gross premiums; 
foreign companies taxed only on retaliatory basis. 

Georgia—l144% on gross premiums. 

Iowa—Domestic companies, 1% on gross premiums less 
dividends, losses, matured endowments, increases in re- 
serves; foreign companies, 244% on gross premiums. 

Kentucky—Domestic companies subject to general taxes 
only; foreign companies taxed 2% on gross premiums. 

Missouri—Domestic companies subject to general taxes 
only; foreign companies taxed 2% on gross premiums. 

New Mexico—Domestic companies subject to general taxes 
only; foreign companies taxed 2% on gross premiums. 

North Dakota—Domestic companies subject to general taxes 
only; foreign companies taxed 214% on gross premiums. 

Oregon—Domestic companies subject to general taxes only; 
foreign companies taxed 244% on gross premiums. 

Pennsylvania—Domestic companies subject to general taxes 
only; foreign companies, 2% on gross premiums. 

South Carolina—1% straight gross premiums tax plus an 
additional 2% if less than %4 of company’s reserves 
invested in state. This is reduced to 134% if % of reserves 
so invested, to 14% if % of reserves so invested, to 
14% if 34 of reserves so invested, and to 1% if all 
reserves are invested in state. 

South Dakota—Domestic companies, 1% of gross premi- 
ums; foreign companies, 244%. 

Utah—All companies, 244% on gross premiums, with prop- 
erty tax offset. 

Vermont—All companies, 2% on gross premiums. 

Virginia—All companies, 244% on gross premiums. 

Wisconsin—Foreign companies, 2% on gross premiums; 
domestic companies, 344% on gross income less interest 
to maintain reserves, income from taxable real estate, and 
premiums collected on insurance policies and annuities. 


Under general provisions excepting public utilities, 
or excepting corporations paying gross earnings 
taxes, we see that express companies are excluded 
from income taxes in nine states. As Table VI indi- 
cates, this exemption is not justified by generally 
heavier burdens of other taxes than is imposed by 
states which tax net income. 


Table VI 
Taxation of Express Companies * 


I. In states in which they are exempt from income taxes: 


Connecticut—2% on gross earnings with offset of property 
tax. 


Kansas—4% on gross earnings, in lieu of taxes on intangibles. 


Missouri—214% on gross earnings in lieu of income and 
franchise taxes and corporate registration fee. 


New York—Property tax, %4% gross earnings tax and cap- 
ital stock tax. 
Oregon—Regular property tax, state assessment. 


South Dakota—6% gross income tax in lieu of property and 
net income taxes. 


Vermont—.01% gross earnings tax for support of public 
service department and the property tax. 


Virginia—1.65% on gross earnings in lieu of net income tax, 
plus property taxes. 
II. In states in which they are not exempt from income taxes: 


Alabama—Property tax plus 2'"“4% of gross intrastate, receipts, 
or specific tax on route mileage. 





1 Data from Tax Research Foundation, Tax Systems, Eighth Edi- 
tion, (1940), pp. 248-252. 


2? Plus 2% gross earnings tax for the year ending June 30, 1940. 
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Arizona—6% of gross receipts in lieu of all other property 
taxes. 

Arkansas—Property tax. 

California—Property tax plus 4% of gross earnings for 
regulatory commission. 

Colorado—Property tax. 

Georgia—Property tax and special franchise tax. 

Idaho—3% gross earnings tax. 

Iowa—Property tax. 

Kentucky—Property tax. 

Louisiana—Property tax plus 2% gross earnings tax. (Off- 
set of property tax if on interstate receipts.) 

Maryland—244% gross earnings tax. 

Massachusetts—Corporate excess tax plus 234% of net in- 
come under excise tax. 

Minnesota—9% of gross earnings in lieu of property taxes. 

Mississippi—Property tax plus 2% gross receipts tax (in- 
trastate). 

Montana—Tax on tangible property plus 4% of gross 
receipts. 

New Mexico—Property tax on real estate, 5% of gross 
receipts in lieu of personal property tax. 

North Carolina—Property tax. 

North Dakota—Property tax. 

Oklahoma—Property tax. 

Pennsylvania—2% of gross earnings plus capital stock tax. 

South Carolina—Corporate excess plus .3% of gross receipts. 

Tennessee—Property tax. 

Utah—Property tax. 

Wisconsin—Property tax. 








The same type of comparison of taxes on freight 
companies or passenger car companies in states where 
such utilities are subject to income taxes and states 
where they are not, displays similar lack of evidence 
that such companies are exempt from income taxes 
only in states imposing other special taxes. Only 
three states exempt mining companies from the net 
income tax: Minnesota and the Dakotas. Minnesota 
has an “occupation tax” on mining iron ore, measured 
by the excess of the value of ore at the mouth of the 
mine over mining costs and royalties paid. In arriv- 
ing at the value at the mine, transportation costs to 
the ore’s destination are deducted from the value at 
the destination. This is in itself something of an 
approximation to a tax on net income. South Dakota 
has a tax on mining, based on six per cent of the value 
at the place of production after the first 100,000 tons 
mined in each year.’° In some states there are no 
mines. In twelve states where mining is not exempt 
from income taxes the production of ore, oil, or other 
natural deposits is specially taxed by some type of 
severance tax in addition to the net income tax. These 
provisions are indicated in Table VII. 


The general exemption of banks and financial cor- 
porations is caused, at least in part, by the restrictions 
of the Federal Government on state taxation of na- 
tional banks. It would be impolitic to tax state banks 
on a basis which discriminates against them, and it is 
natural to treat similar competing corporations in a 
similar manner. This does not explain the express 
exemption of building and loan associations from cor- 





10 This is a ‘‘one-mine’’ tax, applicable only to the ‘‘homestake.”’ 
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porate income taxes in two more states than exempt 

banks, but there usually is some relationship between 
, : P 

taxes on banks and those on other financial organizations. 


Table VII 


Special Taxes on Production of Metal, Mineral, Oil, and 
Similar Deposits in States Where These Businesses 
Are Subject to Income Tax’ 


Alabama—Coal, 1%¢ per ton mined; iron ore, 3¢ per ton 
mined. 

Arkansas—Oil, 5 mills per bbl.; gas, % mill per M. cu. ft.; 
coal, 1¢ per ton; manganese, 10¢ plus 1 mill per ton, plus 
214% of market value; other products, 24% of value plus 
1/10 of 1% of value. 

California—Petroleum and gas, uniform rate per bbl., depend- 
ing on specific gravity, fixed by Department of Natural 
Resources. 

Colorado—Coal, 4 mills per ton, may be suspended when the 
tax reaches $20,000 in a three-month period. 

Idaho—Ores, 3% of net proceeds (part of sales and use taxes). 

Kansas *—Petroleum, .04¢ per bbl. (pollution tax) plus 1 mill 
per bbl. (conservation). Lead and zinc in second class 
cities, a maximum of 214% of the value of gross production. 

Kentucky—Petroleum, 144% of the market value, including 
1% county levy which is optional with the county. 

Louisiana—Coal and ores, 5¢ per ton; salt, 4¢; marble, 10¢; 
sulphur, $1.03 per long ton; gas, 3 mills per M. cu, ft.; oil, 
4¢ to 11¢ per bbl. depending on gravity. 

Montana—Metals, graduated from 4% to 1% of gross value; 
coal, 5¢ per ton; oil, 2% of gross value plus 2% mills per 
bbl.; gas, 34%¢ per M. cu. ft. 

New Mexico—Oil and gas, 50% of market value after deduct- 
ing royalties to state, United States, or the Indians, at the 
regular tax rate; plus an additional 4% to 2% of the gross 
proceeds for conservation measures. The occupation tax is 
1g% for coal and copper, lead, gold, zinc, silver and asphalt; 
2% on oil and gas; 1% on potash. 

Oklahoma—Asphalt and ores, 34%; oil and gas, 5% of the 
gross value plus %¢ per bbl. 

Oregon—Oil, %¢ per bbl. 

Utah—Metals, exemption of $20,000 and tax of 1% on remainder. 


Cooperative Associations 


A group of corporations somewhat between the 
profit-making and public-purpose corporations are the 
cooperative associations, which are frequently exempt. 
Sometimes this exemption follows exemptions of 
similar businesses by ordinary corporations as, for 
example, in the fifteen states in which credit unions 
and cooperative banks are exempt. All but one of 
these states also exempt building and loan associa- 
tions, and eight of them exempt banks and other fi- 
nancial organizations. Of the twenty-one states 
specifically excepting farmers’ or other mutual insur- 
ance from net income taxation, fifteen exempt general 
insurance companies and four more tax insurance 
companies on a less onerous basis than other corpora- 
tions, leaving only two states, Maryland and Mon- 
tana, in which other insurance companies pay regular 
corporation income taxes while the mutuals are exempt. 

The mutual ditch and irrigation companies may be 
somewhat public in character, (at least there are no 





1 Sources: Tax Research Foundation, Tax Systems, Eighth Edi- 
tion, 1940, p. 229. Tax Policy League, ‘‘Severance Taxes,’’ Tax Pol- 
icy, February, 1940, p. 3. 


? Exclusively from Tax Systems, as this differs from other data. 
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private ditch or irrigation companies paying taxes) 
but the mutual telephone companies are exempt in 
states in which, with only one exception, other tele- 
phone companies are taxed. The farmers’ marketing 
or producers’ cooperatives have tax exemption where 
other corporations in the same business do not. The 
Federal Government, also, exempts these associations, 
but limits the exemption to those associations in which: 


(1) the business is marketing for members or producers, 
turning back to them the proceeds of sales less necessary 
expenses on the basis of quantity or value of the products 
marketed, providing that at least fifty per cent of the volume 
of business is for members; 

(2) the business is purchasing supplies and equipment at 
cost, provided not more than fifteen per cent of the purchases 
are for non-members or non-producers; and 


(3) the dividend rate on stock may not exceed eight per cent. 


The states have varied in their definition of such as- 
sociations. Sometimes the state laws under which 
these associations operate limit the exemption to com- 
panies in which the profits are returned to the mem- 
bers. Table VIII lists the qualifications for exemption 
of cooperatives from the net income tax imposed on 
other corporations. The exemption of non-profit cor- 
porations has little effect on revenue yields; so these 
exemptions are merely noted. 


Table VIII 


Definitions of Codperative Associations Exempt from 
State Income Taxes 


Alabama—Ass’ns operating as selling agents for farmers, dis- 
tributing profits on a patronage basis. 

Arizona—Cooperative ass’ns as defined by Ch. 13, Revenue 
Code of 1938. 

Arkansas—Cooperatives operating as sales agents for mem- 
bers, turning back proceeds on patronage basis. 

California—Ass’ns engaged in marketing products of members 
and buying supplies for members on non-profit basis. 

Colorado—Same as federal. 

Connecticut—No express provision; federal law applies. 

Georgia—Farmers’ or fruit-growers’ ass’ns turning back 
profits on patronage basis. 

Idaho—Farmers’ or fruit-growers’ ass’ns whose income is 
enough to pay only expenses, legal rate of interest on 
investment, and required additions to reserves, if substan- 
tially all stock is owned by residents. 

lowa—Farmers’ ass’ns operating as sales agents for marketing 
products of members and distributing profits on patronage 
basis. 

Kansas—Farmers’ or fruit-growers’ codperative marketing 
ass’ns. 

Louisiana—Farmers’ or fruit-growers’ cooperatives. 

Minnesota—Same as federal. 

Mississippi—Farmers’, fruit-growers’, or like ass’ns. 

Missouri—Farmers’, fruit-growers’, or like ass’ns. 

Montana—Almost same provisions as Federal Government, 
but rate of return on capital limited to 6%. 

New York—Codperatives pay $10 fee in lieu of income taxes 
or 1 mill on capital stock, whichever is larger. 

North Carolina—Farmers’ or fruit-growers’ ass’ns operating 
as sales agents for members. 

North Dakota—Farmers’, potato-growers’, or like ass’ns, op- 
erating as sales agents for members. 

Oregon—Farmers’ or fruit-growers’ ass’ns. 

Pennsylvania—Federal law applies. 
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South Carolina—Ass’ns for purpose of marketing products 
of members. 


South Dakota—Cod6perative ass’ns. 

Utah—Ass’ns, 50% of whose sales are for members, 85% of 
purchases for members or producers. 

Vermont—Simply exempts cooperatives. 

Wisconsin—Co6perative marketing ass’ns turning back to 
producers proceeds from sale of products on patronage 
basis, but rate of return on capital limited to 8%. 


Deductions 


The expenses usually incident to receipt of income 
are deductible in all states having net income taxes. 
Losses due to fire, theft, and casualty are also de- 
ductible. Interest is usually a deduction except when 
paid on money borrowed for purchase of tax exempt 
investments, but some states have some limitation on 
interest on personal debts. Arizona and New Mexico 
allow interest on debt on a home only if the debt does 
not exceed $3000. Connecticut does not allow cor- 
porations to deduct interest paid on bonds on the 
theory that net income available for the contribution 
of capital, whether the capital be advanced by bond- 
holder or stockholder, should be subject to the cor- 
porate net income tax. Generally, states provide for 
allowance of bad debts, if they represent amounts pre- 
viously reported as income, and for reasonable allow- 
ances for depletion and depreciation of capital. Taxes 
are usually deductible, but there are exceptions, not- 
ably special assessments for improvements, inheri- 
tance and gift taxes, and in eleven states, the federal 
income tax. Some deduction for contributions to 
charitable or religious organizations is usually per- 
mitted, and special provision is made for philanthropists 
in California, and also in Idaho. Many states specify 
that such contributions are not to be used to influence 
legislation or for propaganda. Losses of a prior year 
may be deducted from income of the taxable year in 
some states. 

Table IX lists the chief deductions on which states 
differ. The differences with respect to deduction of 
the federal income tax merits some special considera- 
tion. Federal personal income taxes are, themselves, 
graduated. Ifastate allows this deduction, the higher 
the amount of federal income tax paid, the less, pro- 
portionately, is the state income tax. As Paul J. 
Strayer of Princeton University “ has pointed out, 
allowing a taxpayer to deduct a federal income tax 
from his net income has the effect of making a state 
tax, graduated progressively, operate with regressive 
effect. That is, a taxpayer with a large income may 
pay proportionately less state income tax than the 
taxpayer with the smaller income, if federal taxes 
are deducted. 





11 ‘Possibilities of the State Income Tax,”’ 16 Tax Magazine 618 
(October, 1938). 
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Table IX 
Deductions? 


nee UEP SEE EE SSIIE SISSIES 


Contrib. limited to 





Federal Income Tax Losses from prior years designated % Other 

State Yes No of net income 

Ala. .. ere ME hsstieax:, op guna’ ued etinctemeucusd ctereceawntah iy Ae; Se 

Ariz. - X .... Offset against income of subse- 5%-corp. 42 2 2 cesses eee eees 
quent year. ee CO re eee tees 

1 ge a caaace | =  Setpkeee bbe noummns HSCS CC; weausiypestiorig si gmnictipneecn o 

P-Nitcclses beeen — | wed caemremingiies 5%-corp. $400 to persons paying alimony. 

15%-ind.* 

ee — ates ## eaieeomernremess 5%-corp. 15%-ind. —_........... 

Conn.” oe eT ea 7 -  irmackiiwdanddisaraiics 5%-corp. Interest not deducted.’ 

Pe cciceee: 2R  sesbel oj.  ~séscninpeaomubes  — se ecienteee ONE ae as 

| oa eer —  .  .  <spilee meebettin’ ee rrr mr er 

Ga. , + 0 kites ~t¢>eapemkieas 15%-ind. Annual value of owned real property not to 

exceed 10% of cost included in expense for 
apportionment purposes. 

Idaho X Net loss in production of crops of 15%-ind.° Sums paid by employer and employee de- 
livestock to be offset against in- ductible under Unemployment Compensation 
come of next 2 years. Law. Contractors may offset license, tax. 

lowa (> Rs eo Oy Asc BIE ee 15% Taxpayer may deduct 10% gross in lieu of 

other deductions on low income. 
eee ma celce. | siremgescpevaeedtmein 15%-ind® SS%-corp8 lw eee wee eceen 

Re gore /— <<nebed .§ §# -SewenGelauewonede , —( tti(“(“‘“ ene Gp 

a eae Me eae eeohcotnee tracers PSC, ——iCi«*«éCe Satngspraign al US 

1 ee ee ee Re AP x airs cee Sue WSO i bi grwtaup gee pra eater 

Sb coon X xX Prior year—as reported to Federal 5%-corp. 2 22sec ee eee ee eee eee 

Bus. inc. Government for corporations.’ 15%-ind. 
and wages 

i ae 2 i ee re 15% Medical, nursing exp.—dependents or self. 

iy OS SR ee ccee er ee  icieretee: eee iacier Me rer eT ear eve oes ie 

i, 2) eee Be eee eee eens PSG: SG=COphs es si Rs eens 

Mont: ........ +, Renee Ces einer ere ae 15%-ind. Patronage div. paid by codps. to consumer. 

N. Mex. ...... Me tee, ee ea ee 

N. Y. ........ X-corp. X-ind. Prior year—income as reported to 5%-corp, 4 42 eee eee eeeeeeees 
Federal Government.’ 15%-ind.* 

eae Mn ER ee er; = tC aS 

0) ae X ; Net loss offset against income of 15%-ind. nee e eee eeeee 
2 following years. Loss on farms 
limited to $500 to title holder. 

Okla. - 7 0 otextiak® -° - Me RpEEDA EERO ee Serr rere 

Ore. . ; i oe errr 5%-corp. Offset of personal property tax allowed not 

15%-ind. to exceed 50% of corporation income tax. 

Pa. . as x _.... Prior year—income as reported to 5%-corp. Net income defined as reported to Federal 
Federal Government.’ Government. 

a ay — - © weereewerands ee 

Red Cross corp. 

S. Dak. » Ee sr nt ae 15% 10% of gross may be deducted in lieu of 

other deductions on small incomes. 

Tenn. ° ae xX Prior year—income as reported to Oe No deductions allowed for individual corpo- 
Federal Government for corp. ration—as reported to Federal Government. 

Utah Mo) Ose C*=<“‘i«‘“‘«‘R Poteet stron laren CR STAC TS 

WAR ah setae 7 i Caasus Sei e@uieeieniaiiee Te ere er 

15%-ind. 

ea age ee x SS HSE aes Jo |, 

W. Va. a X cyan” ea ee Co ccc rr 

inst. in state. 

Wis. X Loss carried forward 2 years to be 10% Expenses of seeds, trees, tree planting, main- 

offset by income in those 2 years. tenance or protection of forest crops or for- 


est crop lands. Also amounts not to exceed 
$800 paid by taxpayer whose total income is under $3000 in alimony or $400 in support of minor child under court order. 





1In addition to ordinary expense of business, interest on debt, taxes other than income, inheritance, gift, or special assessments for 
improvements, depreciation, depletion, bad debts previously reported as income, losses due to fire, theft and casualty. Capital losses treated 
separately, see Table III. 2 Connecticut does not allow deduction of interest on bonds on the theory that net income available for the 
contributions of capital, whether the capital be advanced by creditors or stockholders, should be taxed alike. 3 Unless contributions 
plus income taxes or excess profits taxes paid exceed 90% of the net income when the limit of 15% does not apply. *If ‘‘no substantial 
part is used to carry on propaganda nor to attempt to influence legislation.’’ 5 For nonresidents the contributions must be made to 
organizations within the state and the limitation applies to income taxable by the state. For all taxpayers the deduction for contributions 
may be made only if ‘‘no substantial part is used to carry on propaganda or attempt to influence legislation.’’ If in each of ten preceding 
taxable years the combined amount for contributions exceeded 90% of the net income, the limitation does not apply and the entire amount 
may be deducted. 6 Corporations. No deductions for individuals’ tax on intangibles. 7 Federal law allows net loss of year immedi- 
ately preceding to be deducted. These states follow that practice, by reference or otherwise. 
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The Federal Government allows deduction 
of taxes paid, including state income taxes, 
in computing income taxable under federal 


law. If the state also allows the deduction — 

of federal income taxes, the net income on Calif. _ 
which the taxpayer regularly pays the tax [01?", 

is smaller than his total “net income,” as we N. Mex. 
usually understand the term. That is, tode- N. y...... 
termine the total income tax paid by a person } eg -_ 


earning $10,000 of regular income, one may Y"",,., 
not simply compute the state tax on net U.S. 
income of $10,000 and the federal tax on net 

income of $10,000, in both cases allowing for 
personal exemptions, and add the two. In 
every case, for the federal tax, one must 
deduct from $10,000 the amount of state income tax 
paid last year, and compute the federal tax on the 
balance. In most states, to get the state tax one must 
deduct the federal tax paid last year and tax only the 
balance. How great a difference this makes can be 
seen by computations. Let us suppose that in 1937 
our subject had no income, hence no income tax to 
deduct in 1938. In 1938, however, he had net income 
and paid a tax. Then in 1939, he had net income. 
Instead of paying the federal tax on that net income, 


he first deducts from it the amount he paid the state 
on his 1938 income. 





royalties. 


In most states, before comput- 
ing his state tax, he deducts what he paid in federal 
taxes. The difference is that, instead of paying 
$11,564.53 on a $100,000 income in Wisconsin, he 
pays $7,434.31. On a $200,000 income a person may 
deduct over $96,000 for federal income taxes paid 
the previous year, in the states allowing that deduc- 
tion. The result is an overall average state income 
tax rate of 6.007 per cent in Wisconsin for a single 
person with a $200,000 net income; an effective overall 
average state rate of 7.434 per cent for a $100,000 
income ; and 8.443 per cent for $50,000. The decrease 
of effective average rate with the increase in net in- 
come is not the intention of a progressively graduated 
income tax. The important effect of the deduction 
of federal income tax on the graduation of a state net 
income tax has been overlooked by those who apply 
the proper rates to specified incomes, add the two to- 
gether, and call them the combined federal and state 
tax burden. This illustration serves also to emphasize 
the effect of provisions other than rates on amounts 
of tax to which net income is subject. It also indi- 
cates how the federal tax lessens the ability to pay 
state taxes and vice versa. (See Tables XIV and XV.) 

Some features of Table IX deserve further com- 
ment. California’s deduction of $400 permitted to a 
person paying alimony is unique. Wisconsin allows 
deduction of the amount paid in alimony or for the 
support of children under court order, for recipients 
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Table X 


Percentage of Gross Income Deductible as Depletion Allowance ! 


Oil & Sul- 
Gas Wells Coal Metal phur Mineral 


Other Provisions 





.. 25% Serre ates ean 25% Limited to 50% of net income 
. 27% 5% 15% 23% sis Nay ta oP eee im; 
. 27% 5 40 eke tesa vi oan apo 5 
27% 5 x5 23 ee oa ee eee 7 
Not to exceed 50% of net income 
nor original cost 
27% oe = Datg eee Limited to 50% of net income 
20 5 5 20 sie Ree ars hehe a 
2714 me 15 <—— ein = Ns may iret ts 
Limited to 33144% of net income 
271A ' me 3 nes Limited to 50% of net income 
27% ~3=65 15 23 o csi Ad 


1 These allowances are optional with the taxpayer on his first return of the prop- 
erty, and if once chosen, must be adhered to. In addition to the states listed here, 
Montana and North Carolina provide that the depletion allowance must be the same 
as that returned to the Federal Government. 
the Commission may make regulations concerning corporations. 


* Percentages are for individuals but 
3 Not excluding 


* Excluding royalties. 
of small incomes, within definite limitations. The 
provisions in the laws of South Dakota and Iowa, 
whereby the recipients of very small incomes may 
deduct ten per cent of the year’s income in lieu of 
other deductions, simplify administration where it is 
most costly relative to yield and may point the way 
toward adoption of more semi-arbitrary bases for 
deductions. 

Depletion allowances may now be deducted on 
somewhat arbitrary bases in several states. (See 
Table X.) With more data as to averages for indus- 
tries and more information concerning the items of 
income and expense, we may see more evidence of 
these standard formulae in computing net income taxes. 

Wisconsin’s deduction of investments in its refor- 
estation program isinteresting. Georgia has a specific 
provision that should be considered in relation to de- 
ductions in that it specifically states that bad debts 
arising from loans to relatives or friends may not be 
deducted. Arizona limits the deduction for taxes on 
a home to taxes on the first $5000 of value. 

A decade and more ago, offsets against income 
taxes were urged for other types of taxes.1* Today, 
apart from insurance company taxes which we have 
already considered, only one state provides for offsets. 
Oregon permits an offset of personal property taxes 
against corporate net income taxes not to exceed fifty 
per cent of the latter. California, Wisconsin, Missis- 
sippi, Montana, New Mexico, North Dakota and Utah 
have all tried and abandoned the offset idea. Wash- 
ington and Illinois, whose net income tax laws were 
declared unconstitutional, included provisions for 
property tax offsets. 


Rates of Taxation—Individual Incomes 


Most of the states graduate the rates of taxes apply- 
ing to the incomes of individuals but apply flat or 
ungraduated rates to incomes of corporations. The 





122See Roy G. Blakey and Associates, Taxation in Minnesota, 
pp. 484-490. 
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Table XI 


Personal Exemptions in Terms of Net Income, Otherwise Taxable, Which One 
May Receive Without Paying a Tax; and Tax Rates 


income at different rates. Vermont taxes 
interest and dividends at four per cent and 
all other income at two per cent. Massachu- 
setts taxes capital gains at three per cent, 





Personal Exemptions 


_~ Allowance Rates (Including Surtax) 








Single Head of for Min. and First Last interest and dividends at six per cent, earned 
State Person Family Dependent Maz. Rates Bracket Bracket a ees He 
intimin aaa income and annuities at one and one-half 
Ala. 1500 3000 300 1.5 - 5.0%  Oto$ 1,000 Over$ 5,000 - , 
te. ee gol ye 1-45 06 2.000 “ 9.000 per cent. For 1940 each tax was increased 
Ark. . 1500 2500 400 1-5 “3,000 "25,000 ’ = Dee — 
a! ped i “« §5'0900 «250,000 by ten per cent surtax. aryland taxes 
Colo. ... 1000 2500 400 1 -83 «2,000 “10,000 investment income at six per cent, ordinary 
Del. ..... 1000 2000 200 1 -3 “- 55 ~ 22. half M 
| —“_ ae 2500 pre Dee “6 51000 “29.000 income at two and one-half per cent. ary- 
Ga .. 1000 2500 400 1-7 “1,000 “20,000 : i . ; 4 
Idaho... 700 1500 “— iss “« 9'000 836 ~—S'009.—s and, in effect, graduates her tax by applying 
Iowa ..... 10007 = =61500* = 2507 1 -5 “1,000 . 4,000 the respective tax rates to the types of 
p- Kans. .... 750 1500 200 1 -4 “2.000 a 7,000. ; 
e, Ky. ...... 1000 2500 400 2 -5 “3,000 “ 5.000 income before deductions are taken out, 
La. .. 1000 2500 400 2 -6} “ «4,000 “ 8,000 “half ¢ 
- Md... 1000 2000 pt ee ‘ ‘ then subtracts two and one-half per cent of 
Mass. .... 2000 2500 250 1.65- 6.6 § : : the deductions. For incomes composed en- 
Minn, . . 10001 2000! 1672 1. -10 0to$ 1,000 Over$ 20,000 . ; : : 
Miss. .... 1000 2500 400 3 -8 “«" 2900 ~~‘ ~~ 10,000 +«+‘tirely of investment returns, this results in 

e Mo. ...... 1000 2000 200 1-4 “1,000 “ 9,000 . 4: : : 7 
| —_ 2000 i “« 9'900 “ 6000 & higher net income tax than six per cent. 
A, N. H..... 200 200 tage ese rate applies to income from [Each rate is uniform for the same type of 

2 ntang es. : . 

y N. Mex... 1500 2500 200 1 - 4% 0 to $10,000 Over $100,000 income but because some classes of receipts 
if N. Y. 1000 2500 400 gS +f “1,000 9,000 . 7 i” . ee 

N.C...) 1000 2000 200 3 27 “6 2'000 “49900 «are more likely to be found in large incomes 
- a: _— =~ 63 le “2,000 15,000 than in small ones, the effect is to graduate 

y OHO ......... se ae Sa 5 =5 All taxable income from ee : ee 8 i 
intangibles the tax. Interest and dividends, for example, 
- Okla. .... 850 1700 300 1 -9 0to$ 1,000 Over$ 8,000 ¢ i Ei ated . e th 

Ore. ..... 800 1500 300 a es 500 “ 4,000 form an ever increasing proportion ot the 

i &..... 1800 200 2-107 “2.000 * 6,000 » 3 s incre at re 

_on ant ware wee & ce oo foe - oo total tax as incomes increase, and a flat rate 
yn | tee si He 4 -68 Dividendsandinterestonly tax on intangibles only will take a larger 
- Utah ... 600 1200 300 1-5 0to$ 1,000 Over$ 4,000 : ; ‘oh, 
Vt. - 1000 2000 250 2 -4 Interestand dividends, 4%; percentage of the income in the higher 
5- rest, 2% . . = ‘Gs. 

: Va. sa > 1000 2000 200 15-3 0to$ 3,000 Overs 5,000 brackets than in the lower ones. This type 
) W. Va.... 1000 2000 300 1 -4 “1,000 . 3,000 i av in er ardship to 
_— = a a aca |6-* le l e of graduation may result in g eat hards Ip t 
D U. S...... 800% 2000 4009 4 -79% “4.000 ‘5,000,000 the individual who has a small income from 

1 Credit in terms of tax, here translated into income to which lowest rates apply. interest and dividends and no other income, but 
r- ? Dependent or head of family. 3 Includes surtax of 2% on intangible income. ra 
; ‘Investment income, 6%; other income, 2%4%. 5 Mass. normal rates are 14% for aS between general classes of taxpayers, it does 
ic earned income, 3% for capital gains, 6% for interest. 6 Includes 2% surtax on all . : : 
income from intangibles, but there is also a cushion provision that the total tax is not result in a sort of graduation. 
e- to exceed 8% of total income. 7 Tax on interest and dividends only. Rate is 4% for 


dividends from corporations 75% of whose property is taxed in the state, 6% on the rest. 

ts ‘’ Surtax applies to intangibles only. This is a maximum surtax of 5% on income over 
: $1,200. ® Add to this the 10% earned income credit, or 10% credit for income under 

ye $3,000. 10 Plus defense tax of 10% of the computed tax, but this defense tax is not 
to exceed 10% of the income after deducting the regular tax. This is a cushion for 

yn incomes where the regular tax exceeds 50% of the income. 


To note the effects on the amount of tax 
assessed under the same rates with different 
provisions for deductions, or with different 


rates for different type incomes, compare 
Tables XII and XIII with Tables XIV and XV. 


rates on individuals usually start at from one to three 


1e ; 
, per cent, and the maximums run up to fifteen per cent. The first two tables show the amount of tax at the 
i Due to the fact that the rates are graduated, only a__rates in the laws of various states, for taxable income 


part of any income is subject to tax at any one rate. 


of specified amounts as defined in each law before 
a A decade ago five per cent was a common maximum 


personal exemptions are deducted. Tables XIV and 


a rate. Today more than half the states have maxi- XV show the taxes paid by individuals, all receiving 
od mums above this figure. There has been some ten- exactly the same income, but making allowance, in 
h dency to apply surtaxes instead of changing the computing the tax, for the deduction of federal taxes 
h- regular structure but the effective rate has gone up paid in the states where such allowances may be made, 
a noticeably. Most graduated rates stop progressing assuming that the federal tax was on similar incomes 
a at a comparatively low figure, in two-thirds of the at the rates applicable to 1939 incomes, in addition to 
states at less than $10,000, but in one state the gradu- allowing for personal exemptions. For Vermont, 
ation runs up to $318,000. Obviously high federal Massachusetts, and Maryland, the incomes at the 
surtaxes limit state income and other tax possibilities. various levels (for this table) are divided among the 
; A few states do not graduate rates according to different types of income in the proportions which 
z amount but differentiate them according to the source _ those types represent in the latest available published 
of income. Tennessee, New Hampshire and Ohio tax federal reports.* Figures for New Hampshire and 
he . : ; ae ; : 
only the income from intangibles and apply a flat rate. Ohio in these tables represent the flat rate intangible 
ta, 


Vermont and Massachusetts tax different types of 


tax on that portion of income which the federal sta- 
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Table XII 


State Income Tax Paid by the Head of a Family Consisting of Husband, Wife, 


and Two Dependents 


Amount of Net Income Before Deducting Personal Exemptions 





State $3,000 $5,000 $10,000 $25,000 $50,000 
Ala. $ 27.00 $235.00 $ 985.00 $ 2,235.00 
Ariz. 29.50 204.50 879.50 2,004.50 
Ark. 17.00 111.00 668.80 1,885.00 
Calif. 17.00 84.00 585.00 2,286.00 
Colo.1 17.00 148.00 1,002.00 2,502.00 
Del. $ 6.00 26.00 122.00 548.00 1,298.00 
D. C. 17.00 75.50 401.00 1,151.00 
Ga. 24.00 178.00 1,059.00 2,809.00 
Idaho 18.00 90.00 443.00 1,643.00 3,643.00 
Iowa 30.00 120.00 370.00 1,120.00 2,370.00 
Kans. 11.00 42.50 194.00 794.00 1,794.00 
Ky. 61.00 311.00 1,061.00 2,311.00 
La. 34.00 134.00 734.00 1,734.00 
Md.? 5.00 55.00 180.00 555.00 1,180.00 
Mass.? 30.00 105.00 330.00 705.00 
Minn. 20.00 110.00 450.00 1,825.00 4,325.00 
Miss. 51.00 282.00 1,436.00 3,436.00 
Mo. 6.00 37.00 176.00 769.00 1,769.00 
Mont, 4.00 28.00 176.00 776.00 1,776.00 
N. H.? 97.44 167.04 341.04 863.04 1,733.04 
N. M. 1.00 21.00 71.00 363.00 1,113.00 
N. Y.! 58.00 312.00 1,486.00 3,486.00 
N. C. 18.00 84.00 336.00 1,362.00 3,112.00 
N. D. 11.00 42.00 300.00 2,330.00 6,080.00 
Ohio 4 150.00 250.00 500.00 1,250.00 2,500.00 
Okla. 7.00 51.00 336.00 1,683.00 3,933.00 
Ore. 40.00 168.00 606.00 1,832.00 3,832.00 
a C.* 

Normal 16.00 64.00 270.00 1,020.00 2,270.00 

Surtax (if from 

int. & div.) 115.00 215.00 465.00 1,215.00 2,465.00 
> ae 34.00 94.00 264.00 934.00 2,184.00 
Tenn.? 180.00 300.00 600.00 1,500.00 3,000.00 
Utah . 14.00 68.00 310.00 1,060.00 2,310.00 
Vt. 10.00 50.00 150.00 450.00 950.00 
Va. 9.00 39.00 173.00 623.00 1,373.00 
W. Va. 4.00 42.00 236.00 836.00 1,836.00 
Wis.! 19.20 94.45 447.79 2,258.62 5,350.29 
Federal Gov't 74.80 440.00 3,570.60 13,741.20 


1[Including surtax. 


8 Intangibles only. This assumes all income from taxed class. 


tistics indicate is the average proportion of such in- 
come at the level specified. The result is a very 
different picture from that presented in Tables XII 
and XIII and indicates the danger of discussing rates 
without consideration of the limitations of the income 
to which the rates are applied. Idaho is among the 
top three states for all incomes over $10,000 in Tables 
XIV and XV but its maximum rate does not indicate 
that it would be. California’s maximum rate is the 
highest in the country, but on the brackets under 
$100,000 the California tax is not unusually heavy. 
North Dakota, with the same maximum, has uni- 
formly higher taxes until the $200,000 income level 
is reached. 

It is interesting to notice the geographic distribu- 
tion of the tax rates. States apparently consider 
those in neighboring states when setting their own 
rates. Massachusetts and Vermont differentiate be- 
tween different types of income in setting rates, and 
their neighbor, New Hampshire, taxes only income 
from intangibles. Kansas and Missouri have the same 
maximum rates, and three states adjoining Missouri, 
Arkansas, Iowa, and Kentucky, have a maximum of 


133U. S. Bureau of Internal Revenue, Statistics of Income, 1937, 
Part I. 


2 Income from professions, employment, trade, or business. 
4Surtax not in- 
cluded in first line. Second line assumes all income was composed of dividends and 
interest and is the surtax which should be added to line 1 to arrive at total tax. 


April, 1941 


five per cent instead of Kansas’s and Missouri’s 
four per cent. Wisconsin, Minnesota and 
North Dakota have comparatively high maxi- 


$100,000 mum rates operating on relatively low in- 
$ 4,735.00 comes. It is interesting, too, to see that the 
4,254.50 Rica ® 
4335.99 States not having income taxes are hemmed 
7205'9, in by income tax states, except for an island 
2,798.00 about the Great Lakes with limited income 
2,651.00 phe 
6,309.00 taxes, and Pennsylvania with a tax applying 
7,643.00 . i 
4870.00 0 Corporations only (see map). 
3,794.00 For these comparisons the surtaxes or 
4,811.00 ; 
7,734.00 emergency taxes have been included. There 
430. : 
asso, has been a tendency in several states to add 
9.325.00 a surtax instead of changing the basic rates, 
3,769.00 but these taxes are a part of the levy on 
3,776.00: ; 
3'473.04 income, and are therefore included. 
2,613.00 : 
7,486.00 Personal Exemptions 
6,612.00 —— 
ee All but two states taxing income grant a 
o> . ° . . 
8,433.00 personal exemption of some kind. Only Ohio 
7,832.00 «os 
and Tennessee have no provision for per- 
4,770.00 sonal exemption and this may be explained 
4,965.00 by the fact that the taxes in these states 
5,004.00 , : f ; bl d 
6000.00 apply to income from intangibles only an 
Voseuy are not general income taxes. Maryland’s 
ane practice is unique. Its income tax is com- 
3,836.00 : 
11,533.62 puted at the rate of two and one-half per 
42,948.40 


cent on ordinary gross income and at six 
per cent on investment income. From this 
tax Maryland deducts two and a half per 
cent of all allowable deductions and two and 
a half per cent of $1000 for a single person, two and a 
half per cent of $2000 for the head of a family and two 
and a half per cent of $400 for each dependent. If a tax- 
payer had only an investment income of $5000, his tax, 
at six per cent, would be $300. From that, for personal 
exemptions, he might deduct $50, if he were the head 
of a family, with an additional $10 for each dependent 
(two and a half per cent of $400). This would amount 
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Table XIII 


State Income Tax Paid by a Single Person 


Amount of Net Income Before Deducting Personal Exemptions 


State $3,000 $5,000 $10,000 $25,000 $50,000 
Ala. : .-» $ 30.00 $97.50 $385.00 $1,135.00 $ 2,385.00 
Ariz. Sieetecsscn, ae 57.50 232.50 907.50 2,032.50 
Ark. - 15.00 40.00 165.00 740.00 1,975.00 
Calif. aor 20.00 40.00 130.00 700.00 2,470.00 
Colo. . 20.00 60.00 250.00 1,140.00 2,640.00 
Del. 20.00 50.00 150.00 590.00 1,340.00 
D.C. 20.00 40.00 110.00 470.00 1,220.00 
Ga. 30.00 80.00 290.00 1,220.00 2,970.00 
Idaho .. 57.00 153.00 539.00 1,739.00 3,739.00 
Iowa 50.00 140.00 390.00 1,140.00 2,390.00 
Kans. : 25.00 71.25 240.00 840.00 1,540.00 
Ky. ; 40.00 110.00 360.00 1,110.00 2,360.00 
Be... 40.09 80.00 180.00 780.00 1,780.00 
Md.? 50.00 1€0.00 225.00 600.00 1,225.00 
Mass. ? 15.00 45.00 120.00 345.00 720.00 
Minn, 50.00 140.00 480.00 1,855.00 4,355.00 
Miss. 60.00 140.00 430.00 1,620.00 3,620.00 
Mo. .. 25.00 70.00 225.00 825.00 1,825.00 
Mont, 20.00 60.00 240.00 840.00 1,840.00 
N. 2 97.44 167.04 341.04 863.04 1,733.04 
ae. eae 15.00 35.00 85.00 405.00 1,155.00 
i ie 70.00 160.00 470.00 1,670.00 3,670.00 
im. G3 60.00 140.00 420.00 1,460.00 3,210.00 
nN, DB. 30.00 75.00 440.00 2,540.00 6,290.00 
Ohio 3 150.00 250.00 500.00 1,250.00 2,500.00 
Okla. : 34.50 107.50 463.50 1,813.50 4,063.50 
Ore. 119.00 273.00 723.00 1,936.00 3,936.00 
S.C 40.09 100.00 330.00 1,080.00 2,330.00 

Surtax 115.00 215.00 465.00 1,215.00 2,465.00 
SEs 5 44.00 104.00 274.00 944.00 2,194.00 
Tenn? .. .. 180.00 300.00 600.00 1,500.00 3,000.00 
Utah .. 42.00 120.00 370.00 1,120.00 2,370.00 
Vt.? oeiex 40.00 80.00 180.00 480.00 980.00 
Va. ts 30.00 70.00 215.00 665.00 1,415.00 
W. Va. 30.00 100.00 300.00 900.00 1,780.00 
i ae 47.20 125.37 478.70 2,289.53 5,381.20 
Federal Gov't 83.60 171.60 686.40 4,252.60 14,709.20 





1Includ'ng surtax at maximum amount. 
trade, and business. _ : 
4Surtax not included in first line. 


total. 


to a total deduction of $70 for a married man with 
two dependents. That would leave a tax of $230, 
which at the rate of six per cent, is a tax on $3833. 
This method would, then, actually exempt only $1177 
of the income of a person receiving all of his income 
from investments, but a man in the same family 
circumstances who had $5000 a year in salary and no 
other income would have an exemption of $2800, be- 
cause both the salary and the exemptions would be 
computed at the rate of two and a half per cent. 

In most states and for federal income tax purposes, 
the personal exemptions are deducted from the base 
of otherwise taxable income. In five states the ex- 
emption takes the form of a credit from the tax com- 
puted on the entire net income. The District of Co- 
lumbia, Kentucky, Louisiana, and South Carolina take 
the exemption from the lowest income bracket. The 
significant difference between the two methods of tak- 
ing exemption is that the more widespread one of 
deducting exemptions from income before computing 
the tax has the effect of allowing the exemption at 
the maximum rate which could be applied to the in- 
come, and the tax credit is a device to force the sub- 
traction of this exempt income at the minimum rates. 
Thus, if a man has a $10,000 income, under the first 
method, and is allowed a $2000 exemption, he is 


2 Income from professions, employment, 
2 Intangibles only. This assumes all income from taxed class. 
Second line assumes all income was composed of 
dividends and interest and is the surtax which should be added to line 1 to arrive at the 
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taxed only at rates which reach up to $8000. 
The ninth and tenth thousands are exempt. 
By the device of a tax credit equal to the tax 


$100,000 seg 

=o the first $2000, it is the first $2000 that 
4,282.50 is exempt from tax and the ninth and tenth 
4,475.00 
7330.00 thousands are taxable at the regular rates. 
soit) ~~ Minnesota allows a credit of $30 to the head 
—. of a family, which is equivalent to a tax on 
° OC 


7,739.00 $2000 at the lower rates. This results in a 


Tein, tax of $460 for a man with a $10,000 income. 


_ If Minnesota kept the same rates but de- 
2,475.00 ducted an exemption of $2000 before com- 
1,470.00 . . : 
9353.09 puting the tax, this head of a family with 
7,620.00 
Hp oops $10,000 would pay only $340. 
pore The many people whose net incomes do 
2,655.00 not exceed the exemption are untouched 
7,670.00 : 
671 under either method, but all except the 
,710.00 , I 
yoo, smallest taxpayers pay more under the tax 
—- credit system than they would with similar 
4,330.00 rates on an income exemption basis. Because 
4,965.00 : , : : — : 
s'01400 COmparisons of exemptions imply a compari- 
peepee son of amounts of income people may re- 
1,980.00 ceive without paying a tax, the tax credit 
2,915.00 


3730.00 in these tables has been translated into terms 


11,564.53 : : 
peignpe. of exempt income. 


The tax credit states are, with one excep- 
tion (Arizona) a group of contiguous mid- 
western states. Wisconsin began this method 
of computing exemptions and as her neighbors 
adopted income taxes, they incorporated this feature. 
North Dakota tried it for one year (1935), then went 
back to the exemption from income. Since North 
Dakota’s exemptions are especially low and the tax 
credit makes heavier taxes for most taxpayers than 
exemptions of income, that may explain the change 
to the older type of exemption. 

The exemption for a married couple or the head of 
a family is usually $2000 to $2500; that for a single 
person, usually $1000. There is less uniformity about 
the allowance for dependents; a group of ten states 
permit the federal allowance of $400, and nineteen 
permit $200 to $300. The definitions of a “dependent” 
also vary more widely than definitions of single per- 
sons or heads of families. Table XVII indicates the 
differences in these definitions. 

Most of the states grant the dependent credit to a 
head of a family in addition to the exemption as head 
of a family, but Virginia does not grant it for the 
first dependent of a person claiming to be the head 
of a family by virtue of supporting a father, mother, 
son, daughter, sister, or brother. If this person has 
two dependents, he is granted the exemption for the 
head of a family plus an extra allowance for one de- 
pendent. Missouri does not grant any exemptions for 
a dependent except to the head of a family. North 
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Table XIV 


Effective Tax—Head of Family Consisting of Husband, Wife, 


and Two Dependents ' 








Amounts of Income Before Deducting Federal Tax —, 


State 
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Over the last decade there has been some 
tendency to lower exemptions. This tend- 
ency has been accomplished by substituting 




















$3,000 $5,000 $10,000 $25,000 $50,000 $100,000 $200,000 tax credits for income exemptions or by 
rane = 8 2% ‘“ ” MEL 
Ala. $ 25.32 $216.45 $ 866.45 $1,801.75 $3,132.95 $ 4,991.29 more rigid definitions of “dependent.” How 
Ariz. 28.38 187.80 772.80 1,614.57 2,812.65 4,485.08 - : eA " 
9 —~ ere 7555 550.95 GBERSS | 4558.30 large exemptions should be depends upon 
oo 17.00 84.00 585.00 2,286.00 7,554.00 20,988.00 cost ot living requirements, revenue needs, 
Solo. : as : - : 
Normal 16.44 133.16 859.74 1,982.10 3,579.54 5,809.44 administrative expediency, and general public 
Surtax! .$ 4.97 17.14 54.94 179.58 400.29 732.46 ‘1,227.85 : ‘ ; wy 
a iol ms - - policy. Small exemptions increase adminis- 
Total $ 4.97 $ 33.58 $188.10 $1,039.32 $2,382.39 $4,312.00 $ 7,037.29 a, —s ——— a 
Del. 6.00 25.44 114.58 476.87 1.03803 1,836.77. 2,931.72 trative work more than is justified by in- 
D. C. 17.00 75.50 392.50 1,151.00 2,651.00 5,651.00 a . et eee 
. ’ 4 Dee ad. Oo 
Ga, 22.88 163.16 899.74 2,202.45 4,066.13 6,667.68 oes yield Prior t the reductions 
Idaho 18.00 90.00 443.00 1,643.00 3,643.00 7,643.00 15,643.00 made by the first federal Revenue Act of 
Iowa 30.00 117.20 351.45 1,001.45 1,936.75 3,267.95 5,126.20 i 
Kans. 11.00 41,10 179.16 699.16 1,447.40 2,512.36 ~—«-3,998.96 1940, most states had lower personal exemp- 
Ky. 58.76 292.45 942.45 1,877.75 3,208.95 5,067.20 ; : 
4 32.88 126.58 639.16 1387.40 2811.54 5so4144 tions than the Federal Government and 
Md. 17.23 94.52 303.83 980.40 2,207.15 4,710.75 9,962.90 : P ' praerce , ‘ 
Mass.? 1718 77:06 257.74 846.20 -1.937.90 4.119.93 s's91.39 © therefore, should have reached a larger pro- 
Minn. 20.00 107.20 420.32 1,587.90 3,458.50 6,120.90 9,837.40 portion ot their citizens than did the Fed- 
Miss. 51.00 282.00 1,436.00 3,436.00 7,436.00 15,436.00 i lal : 
Mo. 6.00 35.88 163.02 674.16 1,422,40 2,487.36 3,973.96 eral Government, but their administrative 
Mont, 4.00 26.88 161.16 681.16 1,429.40 2,494.36 3,980.96 
N. H. 16.95 23.21 92.32 338.26 835.55 1,868.41 4,057.68 procedures were such that not all actually 
N. M. 1.00 20.44 67.29 294.58 853.05 1,651.77 2,788.96 gag 
N. Y. 58.00 312.00 1,486.00 3,486.00 7,486.00 15,486.00 “1d SO. 
. < 18.00 84.00 336.00 1,362.00 3,112.00 6,612.00 13,612.00 ) ‘ F 
N. D. 11.00 40.88 269.67 1,974.35 4,780.25 8,773.85 14,348.60 Because income taxes are expensive to 
Ohio 12.44 43.35 142.65 496.00 1,210.50 2,694.50 5,840.00 . oe ; ; A ee 
Okla, 7100 49.32 -306.32—«*'1,469.61 3.153.15 $.34931 880416  @dminister at the lower levels, Delaware, 
Ore. : : 7 r ; Foes 
Oo € g ok 
Normal 22.00 107.20 702.03 1,332.03 2,641.45 4,503.13 7,106.68 Utah and Georgia have adopted filing tees 
Surtax 1.15 38.84 163.58 384,29 716.46 1,211.85 from time to time. Delaware abolished the 
Total $ 22.00 $108.35 $740.87 $1,507.03 $3,025.74 $5,221.59 $ 8,318.53 fee in 1927, though it still requires a return 
= €y: - ‘ 5 
Normal 16.00 64.00 270.00 1,020.00 2,270.00 4,770.00 9,770.00 trom every adult, whether he has independent 
Surtax 68 65 51. 75.50 2,659.5 5,805. . . a, : pts 
wart Bc: 11.68 = 107.65 = 461.00 1,175.50 2,659.50 5,805.00 income or is on relief. Utah also has abol- 
Total $ 16.00 $ 75.68 $377.65 $1,481.00 $3,445.50 $7,429.50 $15,575.00 ished the filing fee after some trial and 
S. D. 34.00 92.32 249.16 815.45 1,750.75 3,081.95 5,311.44 f a ‘ 
Utah 14.00 65.76 291.45 941.45 1,876.75 3,207.95 5,066.20 Georgia’s governor suspended the operation 
Vt. 10.09 49.72 183,26 562.32 1,152.78 2,014.69 3,251.13 ‘ ows ‘ i : ae 
Va. 9.00 39.00 173.00 623.00 1.37300 2,873.00 8.873.009 Of the filing fee provision until the next 
W. Va. 4.00 40.32 221.16 741.16 1,489.40 2,554.36 4,040.96 ae , : i . e as 
Wis. 3 10:20 9200 414.99 1.96515 429861 757121 1216729 ‘Sislature repealed it. In fact, it was never 


Carolina grants an exemption of $1000 to a married 


woman with an independent income apart from the 


$2000 exemption granted married men and heads of 
households. 


‘These tables, XIV and XV, were calculated from our interpretation 
of the laws in effect in the several states, and copies were submitted to 
various state officials in charge of enforcing the income tax laws. Most of 
these officials have replied approving the tables or making changes which 
we have incorporated. For a few states we have had no replies, and there 
may be some errors with respect to these. In calculating these tables, we 
allowed for the deduction of the federal income tax paid during the year 
upon a similar income received the previous year, in the states where such 
deduction is permitted. The federal tax deducted would be that paid during 
the year, except in some states in which taxpayers may pay the tax accrued 
during the year if their books are on an accrual basis, which for our pur- 
poses, would be the tax at the 1939 rates. Each taxpayer was permitted a 
$300 earned income credit in computing his federal tax. 

Statistics of Income, 1937, Part I, lists the following percentages of 
the respective incomes as being derived from the named sources for federal 
returns: for interest and dividends: incomes under $5000, 8.29% (5.23% for 
dividends, 3.06% for interest); 17.45% for incomes from $5000 to $10,000; 
28.53% for incomes from $10,000 to $25,000; 29.68% for incomes from 
$25,000 to $50,000; 48.42% for incomes from $50,000 to $100,000; 53.89% 
tor incomes from $100,000 to $150,000; and 58.40% for incomes from 
$150,000 to $300,000. The same source gives the proportion of income from 
gains on the sale of capital assets as 0.78% on the incomes under $5,000. 
2.28% on incomes from $5,000 to $10,000, 3.15% on incomes from $10,000 
to $25,000, 3.49% for incomes from $25,000 to $50,000. 3.90% for incomes 
from $50 .000 to $100,000, and 4.39% for incomes from $100,000 to $150,000, 
and 4.37% for incomes from $150,000 to $300,000. These percentages were 

applied thus: those incomes under $5000 for the $3000 income, those for 
incomes of $5000 to $10,000 for the $5000 income, ete. 

The above proportions were used to determine the percentage of income 
from intangibles which are taxable at flat rates in Ohio and New Hamp- 
shire, and the flat rates applied to those percentages of income, The ex- 
aminer in charge of the administration of the tax in Tennessee felt that this 
method did not give a true picture for his state, so Tennessee is omitted. 
Tennessee taxes income from interest and dividends at 6%, but taxes divi- 
dends at 4% if the dividends are from corporations of whose property 75% 


applicable. Only Montana retains a minimum 
fee of one dollar per taxpayer if the net income 1s 
between $1 and $100. However, several states have 
retained the filing fee feature for corporations, as will 
be mentioned later. 


is taxable in Tennessee. We do not know what 
taxable at 6% or what part at 4%. However, if the income from intangi- 
bles, as calculated from the above data, were taxed at 6%, the amounts of 
tax on the above incomes would be $14.92, $52.02, $171. 18, $595.20, 
$1452.60, $3233.40, and $7008 according to our calculations, for Tables XIV 
and XV. The same percentages were used to compute the surtaxes apply- 

ing to income from intangibles in Oregon and South Carolina. In Colorado 
the surtax applies to income from royalties as well as interest and dividends, 
but since we have no data as to the amounts of royalties, we applied it only 
to interest and dividends. In Vermont, where income from intangibles is 
taxed at one rate and other income at another, we applied the intangibles 
rates to the above proportions, and the 2% rate to the income taxable after 
subtracting that taxed at the higher raté. In Massachusetts the same 

proportions, after deducting personal exemptions, were taxed at the 6% 
rate, the proper proportions at the 3% rate applying to capital gains, and 
the rest taxed at 144%. Then the taxes at the three rates were added and 
10% of the sum added for Massachusetts’ surtax. , 

In Maryland, the proportions of income derived from rents and fiduci- 
aries were added to income from interest and dividends to get the amounts 
taxed under the rate applying to “investment” income; the percentage of 
income derived from capital gains was excluded; and ‘the remainder was 
taxed at the 2.5% rate. 

Community property laws were not taken into consideration and doubt- 
less there are other omissions, but these tables seem a closer approximation 
to the average case than those which omit consideration of federal taxes. 
They are intended to suggest the fiscal importance of some income tax law 
provisions aside from rates, 
any one individual’s tax. 

See text of article for general explanation of Tables XIV and XV. 

2 Computations supplied through courtesy of Hon. Henry F. Long, 
Commissioner of Finance and Taxation. 

3 Wisconsin’s surtax is included. It applies to all income, not merely 
to one source; as is true of the states whose surtaxes were especially com- 
puted as mentioned in note 1. 
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Table XV 
Effective Tax—Single Person ! 











Amounts of Income Before Deducting Federal Tax 
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There has been some discussion of flat 
versus graduated income tax rates for cor- 
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State $3,000 $5,000 $10,000 $25,000 $50,000 $100,000 $200,000  porations. In 1931 only Wisconsin and Mis- 
Ala. ........ $ 21.48 $ 90.84 $310.60 $ 947.60 $1,871.10 $3,170.10 $ 5,022.69 SISSIppt had graduated rates. Since that time 
Ariz, ........ 21.76 54.54 196.04 769.34 1,600.49 2,769.50 4,436.84 : ‘ t 
Ark. "'' 44532 37104-14736 «626081158610 2885.10 4737.60 izona, Idaho, North Dakota, and South 
Calif. ....... 20.00 40.00 130.00 700.00 2,470.00 7,830.00 21,310.60 Dakota have added graduated rates, and 
Colo. :3 _ ‘ 
Normal ... 19.32 57.04 220.60 +—«969.12-«-2,077.32 3,636.12 ~—«-5,859.12. Minnesota adopted a graduated rate in 1933 
xt, Fr. ‘ 3.7 75.8 393.38 717.83 210.65 , . 
— ss Ee Te CT «Sst cheng to a flat vate in 17. The fot 
Total ... $ 24.18 = 71.87 274.30 1,144.92 2,470.70 4,353.95 7,069.77, lowing are illustrative considerations point- 
"See ae 19.32 47.04 138.24 504.56 1,058.66 1,838.06 2,949.56 , 
D.C........ 20.00 40.00 110.00 470.00 1,220.00 2,720.00 5,720.00 ing toward the flat rates: 
Sc cent 28.64 75.56 260.60 1,020.64 2,313.54 4,132.14 6,795.64 
Idaho ....... 57.00 153.00 539.00 1,739.00 3,739.00 7,739.00 15,739.00 (1) graduation takes no account of the taxpaying 
Iowa ....... 47.96 132.60 360.60 997.60 1,921.10 3,220.10 5,072.60 ability of the final recipient, the stockholder; 
Kans. _.. 23.64 67.55 216.48 726.08 1,464.88 2,504.08 3,986.08 : : ; 
Ky. .... 38.64 104.08 330.60 967.60 1,891.10 3,190.10 5,042.60 (2) a corporation tax, being a franchise tax, 
La. eee 9@66 76.64 168.24 666.08 1,408.88 2,776.12 4,099.12 usually for the privilege of existence or of doing 
Ma. -.. 62.23 139.52 348.83 1,025.40 2,252.15 4,755.75 10,007.90 eal Lae | . : 
Mass.!........ 28.17 83.94 271.79 857.22 1,948.79 4,127.10 8,589.94 a - t oe yg oe a 
Minn. ...... 47.96 132.60 432.96 1,570.20 3,417.20 6,015.20 9,720.20 {from that of the income tax on an individual, 
Miss. ....... 60.00 140.00 430.00 1,620.00 3,620.00 7,620.00 15,620.00 whose subsistence costs may increase less rapidly 
| ee 23.98 66.30 201.48 711.08 1,449.88 2,489.08 4,106.08 than his income; 
Mont. ...... 19.32 57.04 216.48 726.08 1,464.88 2,504.08 3,986.08 eg ey ena ae ee 
N.H........ 16.95 23.21 92.32 338.26 835.55 1,868.11 4,057.68 3) : 5 ; 
NM... 14,32 33.52 79.12 319.56 873.66 1,653.06 2,786.08 of diffused ownership among numerous small 
= 3 a aa pho mgt Soe ape ae stockholders, with a low rate of return on a large 
N. C. vase 6D ’ 20.06 ,460. ,210. ,710.0( 3,710. ae : é 
ND... 28°64 70.56 381.20 2112.80 41883.30 8.790.30 14,337.80 CaPital, should pay a higher rate than a smaller 
Ohio .. 12.44 = 43.35—«142.65 496.00 1,210.50 2,694.50 5,840.00 Corporation of concentrated ownership with a high 
Okla. ....... 32.46 100.10 410.58 1,557.18 3,219.48 5,557.68 8,892.18 rate of return; and 
Ore. ; : - 
Normal... 71.60 178.64 497.84 1,389.64 2,682.54 4,401.14 7,094.64 (4) coe of the prod ~~ gerne 0 
Surtax? .. Ne 6.83 43.70 165.78 383.38 707.83 ....2 more freely across state lines than individuals 
—r ce renapecsecagrad . ————-__ usually do, a graduated tax has the effect of giving 
, Total .. $ 71,60 $185.47 $541.54 $1,555.42 $3,065.92 $5,108.97 $ 8,228.16? the corporation with a large income, a small part 
‘Normal 40.00 100.00 330.00 1,080.00 2,330.00 4,830.00 ~—«-9,830.00:+=« Of: Which is derived within the taxing state, a much 
Surtax Le 11.68 107.65 461.00 1,175.50 2,659.50 5,805.00 lighter tax on that portion of its income than is 
er ; Ps -< cat eae a pages aoe applied to the corporation whose total profits are 
otal ... $ 40.00 $111.68 $437.65 $1,541.00 $3,505.50 $7,489.50 635.00 ca, : - : aa 
S. D. |" 42.64 99.56 250.48 801.60 1,725.10 3,024.10 5,233.12 aeons sg ages = aaa pA larger part of its 
Utah ....... 39.96 112.60 340.60 977.60 1,901.10 3,200.10 5,052.69 total trom the market within the state. 
Vt. ......... 41.84 90.40 216.24 590.90 1,176.14 2,019.10 3,252.01 P ; ’ ; ; 
Va. .... 30.00 70.00 215.00 665.00 -1,415.00 2,915.00 5,915.00 Against the considerations just mentioned, 
W. Va. ..... 28.64 94.08 276.48 786.08 1,524.88 2,564.08 4,046.08 
Wis. . 45.57 118.83 426.76 1,937.33 4,221.43 7,434.31 12,014.16 the proponents of graduated rates set forth 


1See footnotes for Table XIV. 


Corporate Income Tax Rates and Exemptions 


Corporate rates are not graduated except in six 
states; the other states have flat rates. Three states 
allow a flat exemption of from $1000 to $3000. Some 
states modify the net income tax by providing alterna- 
tives; thus, Utah taxes corporations either at three per 
cent of the net income or at one-twentieth of one 
mill on the fair value of tangible property in the 
state, whichever is greater. New York provides a 
minimum tax of $25 on domestic corporations, or one 
mill per dollar’s worth of capital stock. 


Corporations receive some property tax offsets de- 
nied individuals. Personal property taxes in Oregon 
may be offset against corporate income taxes up to 
fifty per cent of the income tax. California allows 
banks and financial corporations an offset for taxes 
other than real property taxes but this may not reduce 
the tax below what it would be at the minimum rate. 
In our discussion of exempt corporations above we 
referred to offsets in the case of special classes of 
corporations, notably insurance companies. 


us I 2 Oregon’s total tax and surtax is limited by a 
provision that in no event is the total tax to exceed 8% of the taxable income. 


the contention that usually high incomes and 
high rates of return accompany one another 
because a large concern has better credit; 
has advantage of cheaper transportation through car 
lot rates, etc.; can afford advertising which the 
smaller corporation can not, and thus reduces its 
selling cost; and gets discounts for large-volume 
buying. These arguments make it appear that it 
would be better to graduate the tax according to 
the rate of return rather than according to the 
amount of income, though no state has yet adopted 
this policy..* The accounting and administrative 
difficulties of such a procedure are apparent because 
it involves determination of invested capital as well 
as income. 

Where graduated rates are effective, the graduation 
usually stops at a low income figure. The exemp- 
tion of the first few thousand dollars of income would 
have almost the same results. 


Partnerships 


Generally the states, like the Federal Government, 
tax individual partners on their shares of partnership 
profit, but exempt the [Turn to page 256.] 


14The Federal Government has followed both policies. 
















































By LEWIS W. MORSE ** 


NEBRASKA 
Special ‘Tax Commission 

The Laws of Nebraska, 1913, Ch. 188, p. 564; ap- 
proved April 21, 1913, directed the Governor to 
appoint a commission of five persons to study the 
subject of revenue and taxation with special refer- 
ence to the problem presented in Nebraska and to 
investigate the system of raising revenue and admin- 
istering the same in other states. A report was re- 
quired to be prepared by July 1, 1914, presenting the 
difficulties of the revenue system of Nebraska and 
the principal improvements suggested by experience 
elsewhere. 

Report: 1914, Special Committee on Revenue and 
Taxation, (4) +1V+5—243 p. 


Territorial Board of Equalization 


In 1857 the census board was constituted a board 
for the equalization of taxes for the state to examine 
the various assessments and equalize the rate of 
assessment of real estate in the several counties. 
(Laws of Nebraska Territory, 1857, Ch. 37, p. 147.) 

In 1858 the territorial auditor and treasurer were 
constituted the territorial board of equalization to 
equalize the valuation of real estate in the several 
counties and to decide upon the rate of territorial tax 
which should be levied in each county. (Laws of 
Nebraska Territory, 1858, Act p. 232; approved Novem- 
ber 1,1858.) Reénacted by the Laws of Nebraska, 1860- 
61, Act p. 108; approved January 11, 1861, Sec. 26. 

In 1864 the Governor, territorial auditor and treas- 
urer were constituted the Territorial Board of Equali- 





* Continued from the March issue. 


** Assistant Professor of Law and Librarian, Cornell Law School, 
Ithaca, N. Y. 
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zation ' (or the majority of them) who were to decide 
upon the rate of territorial, school, sinking fund and 
other taxes, and the board should make its equaliza- 
tion by varying the rate of taxation in the different 
counties. (Laws of Nebraska Territory, 1864-65, Act 
p. 5; approved February 15, 1864.) 


State Board of Equalization 


In 1869 the Governor, state auditor, and treasurer 
were constituted the State Board of Equalization 
which was to decide upon the rate of state taxes and 
to make an equalization by varying the rate of tax- 
ation on the different counties. (Laws of Nebraska, 
1869, Act p. 179; reénacted by the 1879 Laws, Act p. 276, 
which also provided that the State Board of Equaliza 
tion ? should also assess the property of railroad and 
telegraph corporations for taxation.) Amended fur- 
ther by the 1881 Laws, Ch. 70. 


In 1903 the Governor, auditor, treasurer, secretary 
of state, and Commissioner of Public Lands and 
3uildings were constituted the State Board of Equali- 
zation and Assessment to equalize as between the 
several counties the assessed valuation of the prop- 
erty in each county and to determine the amount of 
all taxes required for state purposes and the rate of 
levy necessary to raise the same. It was also directed 
to assess all the railroads and railroad corporations in 
the state. (Laws of 1903, Ch. 73, p. 389; approved 
April 4, 1903; amended by the 1909 Laws, Ch. 11! 
and 112.) 





1“*T have never located a report of the Territorial Board.’’—Letter 
from the State Tax Commissioner, Lincoln, Nebraska, February / 
1939. 


2“*The earlier Reports of the Board of Equalization appeared in 
the Reports of the State Auditor.’’—Letter from the State Library 
Lincoln, Nebraska, February 17, 1939. 





ry 
nd 
ili- 
he 
p- 


ot 


fed 
in 
, 


ea 


[11 


tte y 


d in 


ary 





April, 1941 


Department of Finance 


In 1919 the Department of Finance was created 
which in addition to its duties in connection with the 
State Budget should exercise general supervision over 
the assessment and tax laws of the state and over 
the local boards and officers; to institute proceedings 
for the prosecution of those who violated the assess- 
ment laws of the state; to investigate and recommend 
measures best calculated to remedy the defects in 
the tax laws of the state; and to investigate the tax 
systems of other states, etc. A report of this depart- 
ment was required to be made to each member of the 
legislature thirty days before its meeting. All pro- 
ceedings of this department in reference to taxation 
were to be reported * by the department to and sub- 
ject to review by the State Board of Equalization. 
(Laws of Nebraska, 1919, Ch. 190, p. 434; approved 
April 19, 1919.) 


Reports of Nebraska State Tax Commissioner 


Period Place & Date No. of 
Year Covered of Pub. Report Paging 


1921 For 
yrs. *21-’22 
1923 For yr. '23 
1924 For yr. ’24 
1925 For yr. ’25 
Dated 
Nov. 30, ’25 
926 For yr. ’26 = = 
Dated 
Nov. 30, ’26 
927 For yr. ’27 oe _ = 
Dated 
Dee.. 15, °27 
928 For yr. ’28 ms - i 
Dated 
Dec. 1, ’28 
129. For yr. ’29 York, 
Dated 
Dec. 31, °29 
30 For yr. ’30 se - ™ (4)+5-163+-(1) p 
Dated 
Dec. 1, °30 
931 For yr. ’31 = ss “3 (4)+5-148 p 
Dated 
Dec. 15, °31 
32 For yr. ’32 
Dated 
Dee. 1, ’32 
1933 For yr. °33 ee “ sd (6) +9 
Dated 
Nov. 1, °33 
1934. For yr. ’34 “ oe 14th (2)+5-153 p 
Dated 
Nov. 1, ’34 
For yr. '35 ” “ 15th (2) 
Dated 
Dec, 1, ’35 
36 For yr. ’36 = = 16th (2)+5-148 p 
Dated 
Dec. 1, ’36 
37 For yr. °37 a bs 17th (2)+5-150 p 
Dated 
Dec. 1, °37 
1938 For yr. 38 si a 18th (2)+-5-149 p 
Dated 
Dec. 1, °38 
39 _- For yr. '39 = = 19th (4)-4 
Dated 
Dee. 1,.’39 
1940 For yr. ’40 i 20th (4)+7-135 p 
Dated 
Dec. 1, ’40 








Lincoln, ’22 Biennial (7) +8-—240 p 


n.p., n.d. Annual (4)+5-117+(1) p 


(3)+131p 
a (4) +5-130 p 


(4) +5-127 p 
(4) +5-163 p 


(4)+5-1564+(1) p 


3 
oa 


(5)+6-160+ (1) p 





Jt 


+5-170 p 


7-155 p 





3“*The Department of Finance . . . has never issued a report, 
except the Governor’s budget which it aids in compiling.’’—Letter 


from the State Tax Commissioner, Lincoln, Nebraska, February 4, 
1939, 
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Tax Commissioner 


In 1921 the office of Tax Commissioner was cre- 
ated. He was to be appointed by the Governor with 
the advice and consent of the Senate. He was given 
jurisdiction over the administration of all the revenue 
laws of the state subject to review by the State Board 
of Equalization and Assessment, and together with 
the Governor, Secretary of State, State Auditor, and 
State Treasurer should have the power to review and 
equalize assessments of property. Said officers were 
to be known as the State Board of Equalization and 
Assessment, and it was directed to assess all the prop- 
erty of the railroads and railroad corporations in the 
state and to equalize the assessed valuation of prop- 
erty as between the various counties and tax districts, 
and to determine the amount of taxes required for 
state purposes and the rate of taxation on all tangible 
property necessary to raise that amount. Article XIV 
repealed the sections of the Statute which created the 
former State Board of Equalization and repealed the 
sections of the laws which conferred on the Depart- 
ment of Finance its powers with respect to taxation. 
(Laws of Nebraska, 1921, Ch. 133, p. 545; approved 
A pril 26, 1921.) 

In 1929 the title “Secretary of Finance” was con- 
strued to be read as “Tax Commissioner.” (Laws of 


Nebraska, 1929, p. 211.) 


NEVADA 


Special Tax Commissions 


Statutes of Nevada, 1889, S. J. & C. Res. No. 9, 
p. 141; passed Jan. 30, 1889, created a joint committee * 
of six members of the legislature to take into consid- 
eration the revision of the revenue laws. 

Statutes of Nevada, 1899, Ch. 51, Sec. 10, p. 64; 
approved March 10, 1899, appropriated $2,000 for en- 
forcing collections of revenue and prosecuting delin- 
quents to be under the control of the Governor, 
Attorney General, and State Controller. 


Report *: 1899-1900, Initial Report of Board of 
Taxation Commissioners, Jan. 1, 1901, (2) + 3— 18 p. 
(Report is found only in 1901 Appendix to the Jour- 
nals of Senate and Assembly.) 


State Board of Assessors and Equalization 


In 1891 the State Board of Assessors and Equaliza- 
tion was created. It consisted of the Governor, State 





4“As far as we know there was no report made by the special 
committee created in 1889.’’—Letter from the Nevada Tax Commis- 
sion, Carson City, Nevada, dated November 18, 1938. 


5 “Tt appears that this is more a committee report than a Board 
as we are unable to find any Act creating such a Board. 
‘“‘We are unable to find any subsequent report.’’—Letter from the 


Nevada Tax Commission, Carson City, Nevada, dated December 2, 
1940. 
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Controller, Secretary of State, Attorney General, and 
State Treasurer for the purpose of prescribing rules 
and regulations for the local tax officials and assessing 
all railroads annually. It was also to assess the roll- 
ing stock of railroads at their actual cash value and 
to equalize the valuation of the taxable property of 
the several counties of the state. The Board was to 
report biennially to the legislature. (Statutes of 
Nevada, 1891, Ch. 51, p. 56; approved March 17, 1891.) 

Statutes of Nevada, 1893, Ch. 47, p. 43; approved 
February 25, 1893, repealed the previous act creating 
the State Board of Assessors and Equalization. 


Reports of the State Board of Assessors and Equalization 


Period Place & Date 


No. of 
Year Covered of Pub. Report Paging 
1891 Foryr.’91 Carson City, ’92 (3)-+5—48 p 
Dated 
Jan. 18, ’92 
1892 For yr. ’92 = = (1)+-51-113 p 
Dated 


Dec. 31, ’92 


State Board of Assessors 

In 1901 the County Assessors were directed to meet 
annually in the office of the Governor with the Gov- 
ernor as chairman and to establish throughout the 
state a uniform valuation on all classes of property. 
The Governor was directed to have printed a full 
report ° of the proceedings of such meetings contain- 
ing the schedule of valuation placed upon the various 
classes of property as adopted at said meeting, and 
to forward these to the clerks of the Boards of County 
Commissioners and to the revenue officers of the sev- 
eral counties. The Governor, State Controller, and 
Attorney General were directed to meet and ascer- 
tain the aggregate valuation of all taxable property 
in the state and to proceed to fix the state rate of 
taxation. (Statutes of Nevada, 1901, Ch. 50, p. 61; 
approved March 16, 1901.) 


Reports of State Board of Assessors 
- Period +~Place& Date + No.of 











No. of 

Year Covered of Pub. Report Paging 

1904. Dated Carson City ’04 1-20 p 
Jan, 11-12, 04 

1905 Dated . ~~  "O5 1-20 p 
Jan. 9-10, ’05 

1906 Dated zi "06 1-11 p 
Jan. 8-9, 06 

1907. Dated 7 ” G2 1-43 p 
Jan. 14-15, ’07 

1908 Dated ss = 18 1-21 p 
Jan. 13-14, ’08 

1909 Dated = ** -*09 1-30 p 
Jan, 11-12, 09 

1910 Dated " ~ *10 1-28 p 
Jan. 10-15, '10 

1911 Dated ~ a Te 1-123 p 
Jan. 9-13, ’il 

1912 Dated ss = "g2 1-144 p 
Jan. 8-12, '12 

1913 Dated . oe 8a 1-168 p 


Jan. 13-17, '13 








® ‘*Records do not show that any reports of minutes were published 
before 1904.’"—Letter from the Nevada Tax Commission, Carson 
City, Nevada, dated December 2, 1940. 
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In 1903 the County Assessors, when meeting with 
the Governor, were directed to establish a valuation 
of all railroad, telegraph, telephone, electric light and 
power lines, and all cattle and all sheep in addition 
to establishing a uniform valuation. Section 13 of 
this act created a State Board of Revenue consisting 
of the Governor, State Controller, and Attorney Gen 
eral to instruct the District Attorney to bring suit 
against any assessor in the state who neglected to 
assess property in accordance with the provisions o/ 
this act. (Statutes of Nevada, 1903, Ch. 69, p. 95; 
approved March 13, 1903.) This State Board of Rev- 
enue was reénacted by the 1917 Statutes, Ch. 1419, 
See. #5. 


Nevada Tax Commission 


In 1913 the Nevada Tax Commission was created 
consisting of three members. Two were to be ap- 
pointed by the Governor, and the third was to be the 
associate commissioner of the Railroad Commissioner. 
It was given general supervision over the revenue 
system of the state with the power to establish gen 
eral rules and regulations governing the assessment 
of property. It was directed to establish the assessed 
value of the property of all railroad, sleeping car, 
street railway, traction, telegraph, telephone, and 
electric light and power companies, and all express 
companies. It could also raise or lower for the pur- 
poses of state equalization the valuations of property 
as set by the county assessors or boards of equaliza 
tion. An annual report was required to be published 
for each calendar year showing its transactions and 
proceedings for that year. Section 15 of this act re 
pealed Chapter 50 of the 1901 Statutes which had 
created the State Board of Assessors. (Statutes of 
Nevada, 1913, Ch. 134, p. 175; approved March 20, 
1913.) 

In 1915 a Nevada Tax Commission was created con 
sisting of the Governor as chairman, the three Rail 
road Commissioners, and one additional member 
appointed by the Railroad Board. The commission 
was given all the power over supervision of taxation 
and assessing the valuation over the public utilities 
that the prior Tax Commission had. It was also 
directed to sit as a State Board of Equalization with 
the county assessors in raising or lowering the assess 
ments by county officials so that the assessment 
should be equalized. An annual report was directed 
to be published for each calendar year showing its 
transactions and proceedings. Section 21 of this act 
repealed the 1913 Act creating the Nevada Tax Com- 
mission, and all meetings of the present commission 
were deemed continuations of such meetings as were 


being held by the former commission. (Statutes of 
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Nevada, 1915, Ch. 153, p. 180; approved March 17, 
1915.) Minor administrative matters were added by 
the 1929 Statutes, Ch. 188, p. 341; approved March 29, 
1929. 

ln 1917 a Nevada Tax Commission was created con- 
The 


chairman was to be the Governor and one of the com- 


sisting of a chairman and six commissioners. 


missioners was to be one of the associate commission- 
ers of the Railroad Commission of Nevada to be 
designated by the Governor. The other members 
were to be appointed outright by the Governor. The 
powers of this commission included the making of 
rules and regulations for its own Government, to 
confer with, advise, and direct assessors, sheriffs as 
ex officio of licenses, county boards of equalization, 
and all other county officers having to do with the 
preparation of the assessment roll or collection of 
taxes or other revenues as to their duties, to have the 
original power of appraisement or assessment of all 
property, to have the general supervision of revenue, 
etc. It has directed to assess the property of all inter- 
state or intercounty railroads, sleeping car line, pri- 
vate car line, street railway, traction, telegraph, 
telephone, water, electric light and power companies 
together with the franchises and property of all com- 
panies operating on any common carrier in this state. 
The chairman of this commission was designated as 
chairman of the State Board of Equalization and each 
member of this commission and each of the county 
assessors were given a vote on the Board of Equaliza- 
tion. The secretary of the commission was directed 
to act as the secretary of the State Board of Equaliza- 
tion. An annual report was required to be published 
for each calendar year. All meetings of this commis- 
sion were to be deemed as continuations of the meet- 
ings as were then being held or authorized by the 
Nevada Tax Commission created by the 1915 Laws, 
Ch. 153. (1917 Laws, Ch. 177, p. 328; approved March 
23, 1917.) 

The 1919 Statutes, Ch. 118, p. 230; approved March 
27, 1919, changed the composition of the tax commis- 
sion so that it should consist of the Governor as 
One should be the 
original member of the Public Service Commission, 
the other five to be named by the Governor from men 
experienced in various named industries. 

The 1927 Statutes, Ch. 77, p. 100; approved March 
15, 1927, charged the Nevada Tax Commission with 


chairman and six commissioners. 


the duty of enforcing and collecting the taxes imposed 
thereby on the net proceeds of mines. 

The 1933 Statutes, Ch. 176, p. 248; approved March 
25, 1933, made the State Tax Commission act also as 


i Board of Equalization. The chairman of the com- 
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mission was to act as chairman of the Board of 
Equalization. 

The 1935 Statutes, Ch. 160, p. 340; approved March 
30, 1935, charged the Nevada Tax Commission with 
the duty of enforcing and collecting the taxes imposed 
by the Liquor Stamp Tax Law. 

The 1939 Statutes, Ch. 149, p. 193; approved March 
24, 1939, charged the State Tax Commission with 
supervision of the Use Fuel Tax that was there en- 
acted, imposing tax on gasoline and oil used by ve- 
hicles on the highway. 

Section 6 of the Nevada Tax Commission Law of 
1939, Ch. 179, p. 279, states that the Tax Commission 
sits also as the Board of Equalization with power to 
review the tax rolls of the various counties as cor- 
rected by the county boards of equalization.’ 


Reports of Nevada Tax Commission 








Period Place & Date No. of 

Year Covered of Pub. Report Paging 

1913- 

1914 For yrs. ’13-'14 Carson City, 14 Initial (2)+3-70+(1) p 

1915- 

1916 For yrs. ’15-'16 7 = ae (4)+-5-47+-(1) p 
Dated 
Jan, 24, °17 

1917- 

1918 For yrs. ’17-'18 “ ” (4)+5-49+(1) p 
Dated 
Dee. 31, *18 

1919- 

1920 For yrs. ’19-’20 = ale (6)+5-77+(1) p 
Dated 
Dec. 31, ’20 

1921- 

1922 For yrs. °’21-'22 ” “ 88 (6)+7-62 p 
Dated 
Dee. 31, °22 

1923- 

1924 For yrs. '23-'24 “ s 6°25 (6)+7-31 p 
Dated 
Dec. 31, '24 

1925- 

1926 For yrs. '25-’26 a = "27 (4)+5-35 p 
Dated 
Dec. 31, ’26 

1927- 

1928 For yrs. ’27-’28 “ “ “39 (4)-+5-28 p 
Dated 
Dec. 31, ’28 

1929- 

1930 For yrs. ’29-'30 xin ag (4) +5-38 p 
Dated 
Dec. 31, *30 

1931- 

1932. Por yrs. °31-"32 st - "a3 (4)+-5-40 p 
Dated 
Bee, 31;..°32 

1933- 

1934. For yrs. ’33-'34 sa ee (4)+5-43 p 
Dated 
Dee.. 31,. °34 

1935- 

1936 For biennium, = ~ a0 (4)+-5-45 p 
*35-"36 
Dated 
Dec. 31, '36 

1937- 

1938 For biennium, = = Se (4)4-5-44 p 
*37-"38 
Dated 
Dec. 31, ’38 

1939 Dated = “40 (4)+5-36 p 
Dec. 31, ’39 





7 “Proceedings of this Board of Equalization are not published 
in a separate form.’’—Letter from Nevada Tax Commission, Carson 
City, Nevada, dated February 3, 1941. 
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3 
‘‘Assessment of Railroad and Public Utilities for 1917’’ 3 
‘‘Land Classification for Assessment Purposes in 1918”’ 2 
‘‘Assessmen 1 
‘“‘Assessment of Merchandise Stocks in 1918’’ 1 
“Synopsis of Statutory 


‘‘Assessment of Railroad and Public Utilities for 


‘Instructions to County Assessors, 
“‘Assessment of Railroad and Public Utilities for 


“Assessment of Railroad and Public Utilities for 
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Nevada Tax Commission Bulletins 


The following is as complete a list of the Bulletins pub- 


by the Nevada Tax Commission as can be found: 





Title 





Paging 





““Assessment of Railroad and Public Utilities for 1916” 


‘‘Land Classification for Assessment Purposes for Year 
1917”’ 


23 p 


3p 
23 p 
p 
t of Livestock in 1918” p 
p 
ASscess- 
1918”’ 27 p 


Regulations Governing 
ment of Taxes on Net Proceeds of Mines, 


‘‘Assessment of Railroad and Public Utilities for 1919" 27 p 
“Assessment of Railroad and Public Utilities for 


1920”’ 
1923, 
II, Report 71 20 p 
1921°’ 
1923, 
I, Report 50 18 p 
1922°’ +p 


Appendix to Journal of Senate and Assembly, 
Vol. 


Appendix to Journal of Senate and Assembly, 
Vol. 


Appendix to Journal of Senate and Assembly, 

Vol. If, Report 75 18 p 
“Instructions to County Assessors, 1923’’ 
“Assessment of Railroad and Public Utilities for 

Appendix to Journal of Senate and Assembly, 

Vol. II, Report 67 19 p 
‘Instructions to County Assessors, 1924’’ >. £2 
“‘Assessment of Railroad and Public Utilities for 1924’’ 

Appendix to Journal of Senate and Assembly, 1925, 

Vol. II, Report 68 19 p 
‘Instructions to County Assessors, 1925 4p 
1925”" 

Appendix to Journal of Senate and Assembly, 1927, 

Vol. II, Report 60 18 p 
‘Instructions to County Assessors, 1926’’ 4 
‘‘Assessment of Railroad and Public Utilities for 1926’’. 16 
‘Instructions to County Assessors, 1927”’ 4 
“‘Assessment of Railroad and Public Utilities for 1927" 

Appendix to Journal of Senate and Assembly, 1929, 

Vol. II, Report 47 18 p 
‘‘Instructions to County Assessors, 1928”’ 4p 
‘Assessment of Railroad and Public Utilities for 1928’’ 

Appendix to Journal of Senate and Assembly, 1929, 

Vol. II, Report 62 19 p 
‘Instructions to County Assessors, 1929”’ 4p 
“Assessment of Railroad and Public Utilities for 1929’’ 

Appendix to Journal of Senate and Assembly, 1931, 

Vol. I, Report 35 19 p 
‘Instructions to County Assessors, 1930’’ +p 
“‘Assessment of Railroad and Public Utilities for 1930’’ 

Appendix to Journal of Senate and Assembly, 1931, 

Vol. I, Report 35 19 p 
‘Instructions to County Assessors, 1931’ 4p 
“Assessment of Railroad and Public Utilities for 1931’’ 

Appendix to Journal of Senate and Assembly, 1933, 

Vol. II, Report 55 19 
‘Instructions to County Assessors, 1932”’ 
“Assessment of Railroad and Public Utilities for 

Appendix to Journal of Senate and Assembly, 1933, 

Vol. II, Report 56 Re 
‘Instructions to County Assessors, 1933’’ : 4 
‘‘Assessment of Railroad and Public Utilities for 1933’’ 

Appendix to Journal of Senate and Assembly, 1935, 

Vol. II, Report 45 ne: 

“Instructions to County Assessors, 1934’’ 
‘‘Assessment of Railroad and Public Utilities for 

Appendix to Journal of Senate and Assembly, 

Vol. II, Report 46 23 p 

“Instructions to County Assessors, 1935”’ id sas 

“‘Assessment of Railroad and Public Utilities for 1935” 

Appendix to Journal of Senate and Assembly, 1937, 

Vol. II, Report 53 Rea ee Bags 
‘Instructions to County Assessors, 1936’’..... we 
“‘Assessment of Railroad and Public Utilities for 

Appendix to Journal of Senate and Assembly, 

Vol. II, Report 54 Sraeornaae an 3 
‘Instructions to County Assessors, 1937”" ; 
*‘Assessment of Railroad and Public Utilities for 

Appendix to Journal of Senate and Assembly, 

Vol. II, Report 53 oe 2 

‘Instructions to County Assessors, 1938”’ ; 4 
‘Assessment of Railroad and Public Utilities for 

Appendix to Journal for Senate and Assembly, 

Vol. II, Report 54 1p 
‘Instructions to County Assessors, 1939”’ 4p 
‘‘Assessment of Railroad and Public Utilities for 1939’’. .33 p 

4p 
1p 


sues 


cd 


4 
1932” 


oc 


pe 
o's 


1934” 
1935, 
> 


‘Instructions to County Assessors, 1940’’.... 
‘Assessment of Railroad and Public Utilities for 1940’’. .3 
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Comparative Statement of the Segregation of the Rolls 
by Counties and Classes 








Year Paging Year Paging 
1920-’21 39 p 1930-"31 26 p 
1921-’22 34 p 1931-"32 

1922-’23 24 p 1932-33 26 p 
1923-'24 24 p 1933-'34 26 p 
1924-"25 23 p 1934-"35 26 p 
1925-'26 23 p 1935-"36 26+6 p 
1926-’27 1936-"37 26 p 
1927-'28 23 p 1937-"38 26p 
1928-'29 1938-39 26 p 
1929-’ 30 27 p 1939-"40 26p 


Transfers from Life Tenant to 


Remainderman, etc. 
[Concluded from page 197.] 


size of the decedent life tenant’s net estate for estate 
tax purposes. That is, if the life tenant had a net 
estate, the rates applicable to the remainder under 
the “acquisition” tax could be determined by apply- 
ing to the value of the remainder the estate tax rates 
applicable to an additional amount of net estate equal 
to the value of the remainder. A refinement of this 
procedure would be to go one step further and equate 
the effective rate of tax applicable to the decedent 
life tenant’s net estate with the effective rate of tax 
applicable to the remainderman’s interest acquired 
under the settlement. If the decedent life tenant had 
no net estate, the tax could be determined by deduct- 
ing from the value of the remainder an amount equal 
to the specific exemption allowed under the estate 
tax, and by then applying bracket rates equal to those 
applicable to a net estate of similar size. 


Summary and Conclusion 


To protect the federal estate tax as a source of 
revenue, some form of tax must be imposed upon 
transfers from life tenant to remainderman. To adopt 
the English practice of including transfers from life 
tenant to remainderman in the estate tax base of the 
life tenant along with transfers of property over 
which he had, or could have acquired, a power of dis- 
position would involve disregarding the power to dis- 
pose as an element of the property right in imposing 
a tax on property transfers. On the other hand, if in 
the case of settled property only the value of the in- 
terest arising at the death of the decedent were to be 
included in the estate tax base, the revenue potential 
of the estate tax would be impaired. An alternative 
solution is suggested—impose an “acquisition” tax on 
the remainderman, measured by the value of the in- 
terest received, so coupling this new tax with the 
estate tax as to prevent significant avoidance of the 
estate tax through the use of property settlements. 
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Taxes Take Big Cut of 1940 Earnings 


Increased taxes for 1940 absorbed much of the gain 
in profits of leading companies, and in some cases 
caused net incomes to decline, a study by the National 
Industrial Conference Board of 1940 financial state- 
ments reveals. 

For a group of one hundred and twenty industrial 
companies, federal income and excess profits taxes 
were found to have risen one hundred and forty-one 
per cent for the year, reducing the thirty-seven per 
cent gain in profits before deduction for taxes to only 
fourteen per cent after taxes. Six machinery com- 
panies in this group had increases in taxes which 
amounted to more than three hundred per cent and 
lowered their income from a “net before taxes” gain 
of one hundred per cent to a “net after taxes” gain of 
forty-seven per cent. Earnings of six chemical pro- 
ducers in the group showed a decline of five per cent 
after taxes. This was owing to the fact that while 
earnings rose twenty-eight per cent, federal taxes 
increased more than two hundred per cent. 


For a group of thirty-three companies which had 
earnings of one million dollars or more last year and 
which were subject to the excess profits taxes, it was 
ascertained that the gain in total tax reserves equaled 
eighty-nine per cent of the gain in income before 
taxes, and that net income after taxes rose only five 
per cent. Total tax reserves jumped one hundred and 
sixty-three per cent, or from one hundred and one mil- 
lion dollars to two hundred and sixty-six million 
dollars. Of this latter amount, eighty-nine million 
dollars had to be set aside for excess profits taxes. 

The Board’s study reveals that while income is 
responding to the stimulus of the defense program, 
business is at the same time paying heavily toward 
the cost of building defense. In the case of two large 


239 


machinery companies, a smaller amount was reported 
available for stockholders than was allowed for fed- 
eral taxes and excess profits taxes, fifty-three cents 
out of every dollar of income before taxes having 
been appropriated for tax purposes. For twenty- 
eight companies not subject to the excess profits taxes 
declines in net income were reported by twelve com- 
panies with earnings of-a million dollars or more. 
Net income after taxes increased from one hundred and 
seventy-one million dollars in 1939 to two hundred 
and forty million dollars, a gain of forty per cent; 
their tax bills rose from thirty-eight million dollars 
to seventy million dollars, an eighty-four per cent gain. 

Among companies paying heavily through taxation 
for increased business were those in the automotive 
industry. These showed an average gain of only six 
per cent in net income as compared with a one hundred 
and seventy-nine per cent rise in tax reserves. Steel 
was less affected. Tax reserves of eleven steel com- 
panies increased one hundred and twenty-seven per 
cent but were equal to only twenty-three per cent of 
their income before taxes, as compared with forty-two 
per cent of earnings before taxes in the machinery 
industry, thirty-nine per cent in the automobile and 
thirty-six per cent in the chemical industry. 

Net income after taxes for all four hundred and 
seventy-five companies experienced an average in- 
crease of seventeen per cent; or rose from one billion, 
five hundred and ninety-two million dollars in 1939 to 
one billion, eight hundred and sixty-one million dol- 
lars in 1940. This increase compared with an average 
of nineteen per cent for three hundred and eighty- 
seven industrial companies, which had aggregate profits 
amounting to one billion, two hundred and eighty- 
three million dollars, as compared with one billion, 
seventy-nine million dollars for 1939. While the 
average gain over 1939 for durable goods industries 
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amounted to thirty-seven per cent, nondurable goods 
industries recorded only a three per cent rise. 


Visualizing the Cost of Rearmament 


If a printing press had begun turning out dollar 
bills at the rate of one a second when Columbus first 
landed in the New World and had continued to pro- 
duce at the same rate ever since, the amount would 
still be three billion dollars short of the sum required 
to pay the estimated expenses of the United States 
Government for the next fiscal year, states the Guar- 
anty Trust Company of New York in discussing “vis- 
ualizing the cost of rearmament” in the current issue 
of The Guaranty Survey, its monthly review of busi- 
ness and financial conditions in this country and abroad. 

“Comparisons like the foregoing, and similar ones 
cited in thise article, applied to the outlook for Gov- 
ernment finances in this country, are not made here 
for the purpose of criticizing defense expenditures; 
for it is all but universally conceded that rearmament 
is essential, and modern armaments inevitably cost 
huge sums of money,” The Survey continues. “These 
comparisons are not mere statistical curiosities. Their 
implications have a vital meaning for every American 
citizen. 

“When President Roosevelt estimated in his budget 
message to Congress that the expenditures of the 
Federal Government during the fiscal year 1941-’42 
will reach a total of more than seventeen billion dol- 
lars, his words fell upon the ears of a people hardened 
by custom to the acceptance of billions as a common- 
place of Government finance. Yet the President was 
dealing with a magnitude of which the human mind 
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can form no clear 
It is 
only by concrete 
examples that some 
idea of the vast- 


conception. 


ness of such a sum 
can be gained. 


“And to continue 
the comparisons in 
an effort to help 
visualize the cost 
of rearmament: If 
seventeen _ billion 
dollar bills were 
laid end to 
they would stretch 
for a distance of 
1,643,387 miles, or 
sixty-six times 
around the earth 
at the equator. The 
amount is literally astronomical, for the same dollar 
bills would form six strands extending from the earth 
to the moon, with more than two billion dollars to spare. 

“Seventeen million popular-priced automobiles 
costing a thousand dollars each could be purchased 
with the same amount, one car to every eight per- 
sons, or every two families, in the United States. 
Placed bumper to bumper, these cars would cover a 
distance equal to approximately sixteen times the dis- 
tance from New York to San Francisco. 

“Seventeen billion dollars would pay for the build- 
ing of 335 battleships of the type of the Missouri and 
Wisconsin, now under construction at a cost of 
$50,700,000 each, equivalent to more than twenty-two 
times the present United States battleship fleet and 
more than eight times the number of battleships now 
in service in the major navies of the world, exclusive 
of our own. 

“Seventeen billion dollars means an average of 
$129.11 for every man, woman and child in the United 
States, or more than $500 for each family of four. 

“The annual interest on seventeen billion dollars at 
2% per cent amounts to $425,000,000, or what it cost 
to run the entire Government fifty years ago. To earn 
this interest, the 48,400,000 employed workers of the 
country would have to work nearly two days each 
year at five dollars a day; and to pay the principal 
each one would have to work seventy days at the 
Same rate. 


end, 
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“When the effects of past and prospective expendi- 
tures on the national debt are considered, the results 
are even more staggering. A bill to raise the legal 
limit of the debt to sixty-five billion dollars has just 
been enacted, and there is little doubt that the actual 
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debt will reach or exceed this sum before the present 
armament program is completed. To produce enough 
money to pay a debt of this amount today, the dollar- 
a-second printing press mentioned in the foregoing 
would have had to begin work more than a century 
before the birth of Christ. 


“Yet there appears to be a tendency in many quar- 
ters to regard the defense program as not only a 
military necessity but an economic boon as well, as if 
a valid excuse had finally been found for the tem- 
porarily easy habit of governmental borrowing and 
spending that the people of the United States have 
formed in recent years. 


“Such a fundamentally false view of the situation is 
likely to lead to loose fiscal policies at a time when 
the exact opposite is urgently required in order to 
do the imperative job of rearmament in the most 
efficient and economical way. Rearmament may, for 
a time, stimulate employment and increase the national 
income; but in the end it must represent not a source 
of wealth but an enormous economic burden to the 
American people. If this necessary burden is to be 
prevented from having permanently harmful results, 
it must be carefully and equitably distributed and 
must be held to a minimum by the exercise of the 
most rigid economy in non-essential expenditures. 
And it must be recognized and shouldered now, not 
at some indefinite future time.” 


Evasion of “Duty” on Motor Fuel in England 


Most of us in the United States are aware of Eng- 
land’s war-time efforts to conserve her supply of 
petrol for the armed forces through the rationing of 
users of this fuel for commercial purposes and pleasure 
alike: in some instances, under the rationing sys- 
tem, the petrol allowance to commercial users has 
been reduced by more than fifty per cent. 

With this situation in mind, it is, perhaps, a little 
surprising, at first, to learn that some operators of 
commercial motor vehicles in England have recently 
incurred heavy fines for using cheaper, substitute fuels 
in their vehicles. One haulage contractor was fined 
one hundred pounds ($400) for using flushing oil and 
kerosene in place of regular fuel oil in his heavy oil- 
engined vehicles; and another was fined fifty pounds 
($200) for using kerosene in lieu of petrol. The reason 
for this attitude on the part of the authorities is the 
“duty” on the various motor fuels, which produces 
a very substantial portion of the national revenue: 
and England urgently needs revenue at this time— 
now as never before. When one takes into considera- 
tion the fact that the “duty” on flushing oil and 
kerosene is one penny (about 1% cents) per gallon, 
Whereas the “duty” on petrol and fuel oil is nine pence 
(about 15 cents) per gallon, it is not at all difficult to 
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realize that the use of cheaper, substitute fuels for 
motor vehicles, were this practice to become wide- 
spread, would result in the loss of a very large amount 
of “duty” revenue which can ill be spared. 


flushing oil and kerosene instead of fuel oil, it appears 
that about 3000 gallons of the substitute fuels were 
purchased, the “duty” on which, at one penny per 
gallon, amounts to Twelve pounds Ten shillings 
($50); and the Court estimated that “duty” to the 
extent of eighty pounds ($320) had been evaded. In 
other words, the Court figured that had he complied 
with the law, this hauler would have purchased about 
2470 gallons of fuel oil, the “duty” on which, at nine 
pence per gallon, would have amounted to Ninety- 
two pounds Twelve shillings and Sixpence ($370). 




















































In the case of the haulage contractor who used 


Incidentally, in addition to the fine of one hundred 
pounds for using substitute fuel, this contractor was 
fined two pounds ($8) for failing to maintain proper 
records covering fuel oil received by him for use in 
his vehicles. 

It seems evident that the authorities in England 
have developed a system of petrol [Turn to page 256.] 
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Lewis Gluick, C. P. A., Shop-Talker 


Che Shop-Talkers 


“If this isn’t the toughest tax season ever known,” 
said Tex, “my memory is failing.” 

“Not necessarily,” replied Big Boy. “You just 
aren’t old enough to remember the 1919 season. That 
was the time the Revenue Act of 1918 was passed 
in February, a month before 1918 returns were due.” 

“But,” interrupted Sinbad, “they gave liberal auto- 
matic extensions.” 

“Yes,” continued Big Boy, “but it still was tough. 
There were two big reasons. For one, help of any 
kind was at a premium. Whether released from the 
military service or laid off by munition plants, the men 
tended to take vacations. They’d earned them. And 
when we could get them, they knew nothing of taxes. 
And you couldn’t blame them much for that.” 

“T know,” said Tex. “I was one of them. But you 
older men didn’t know such a helluva lot either.” 

“That,” replied Big Boy, “is the other big reason. 
And in our ignorance we had nothing on the Internal 
Revenue men as a class. Homer Pace was in Wash- 
ington, working frantically to recruit good men, and 
doing a swell job too.” 

“Yes,” said Ira, “I was one of those he brought in. 
And ll say we all had our troubles.” 

“There you have it,” said Big Boy. “Now, Ill 
admit that the current excess profits tax law is the 
most complicated, in verbiage and practice, that has 
ever been passed. But we do have a better jumping- 
off place. Compared to depression years, getting 
competent juniors this season was a trifle hard. But 
of competent seniors there was and is no dearth. 

We have twenty-three years of experience, and the 
mass of reported decisions. The latter are more of a 


242 


hint than an answer to our present problems, but still 
a big help. We have an Internal Revenue Code, in- 
stead of Regulations 45 much belated, and scattered, 
undigested rulings.” 

“And the loose-leaf tax services were in their in- 
fancy,” added Sinbad. 

“You can say that again,” said Big Boy. 

“And we didn’t have weekly News Letters and Tax 
Parades or a Tax Magazine,” said Limey. 

“So all in all, gentlemen,” said Big Boy, “you can 
see things could be worse.” 

“But that doesn’t mean things aren’t bad as they 
are,” said Sinbad. “And the worst of it is that people 
still won’t do things promptly. Why, I walked into 
an office one day last month, and the Vice President 
showed me a telegram he’d received from Washing- 
ton. It had been on his desk over fifty hours; I was 
in town; all he’d had to do was pick up the phone to 
get me. Yet, although it required action in five days, 
he’d waited till chance brought me in, on another 
matter.” 

“So you worked overtime without extra fee,” said 
Limey. “I know. That’s what disgusts me with this 
profession. I think the average tax man earns less 
than he did twenty years ago. Certainly, my per 
diems are no more. While every mechanic and lab- 
orer has gone up, and up, with national bankruptcy 
seeming to be the only limit.” 

“T doubt if it’s as bad as that,” said Big Boy. 
“although you are correct about tax men getting no 
richer.” 

“Hold on,” cried Ira. “You are forgetting the good 
old law of supply and demand. Didn’t you just tell 
us, Big Boy, about the former scarcity of good tax 
men, and the present good supply.” 
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“Right,” said Big Boy. 

And Tex spoke again, “You are forgetting another 
good thing we did not have under the old excess prof- 
its law. Everything was centralized in Washington. 
It was financially impossible for many concerns to 
argue a case adequately. Now decentralization is 
not perfect, but it is a help.” 

“Certainly,” said Limey, “but what we need most, 
and have needed for twenty-five years is a fixed tax 
policy, with changes dictated by scientific study in- 
stead of political expediency. That is the way in my 
native country, where the total tax burden is far 
greater than ours, but the technical difficulties are 
far less.” 

“T wish,” said Big Boy, “I could remember my col- 
lege economics well enough to tell you what an old- 
school economist said, ‘A bad old tax produces more 
revenue, more easily than a good new tax.’ Maybe 
it was Adam Smith.” * 

“We have a lot of bad taxes, both old and 
new,” said Tex. 

“You should meet taxpayers as I do,” said Ira. 
“All taxes are bad ones, to hear them talk.” 

“Now you're exaggerating,” said Sinbad. “What 
they object to is the intricacies of administration, and 
the way the taxes collected are squandered, rather 
than the tax itself. An earmarked levy, such as many 
municipalities have for real public improvements,* 
seldom is objected to. But when many taxes go into 
one pot, or gas taxes are used for anything but high- 
ways, then squawks are very much in order.” 

“Which brings me back to my friend Oldtimer’s 
favorite theme,” said Big Boy. “ ‘Until taxpayers say 
it with votes, taxpayers will remain the goats.’ ” 

“And if we don’t get back to work PDQ,” said 
Tex, “we'll hear plenty of squawks from our offices.” 


“Causa Mortis” 


We got considerable pleasure from reading C. L. 
Harriss’ article in the March issue, and look forward 
to reading the concluding installment in this (April) 
issue. We hope he touches on our idea, expressed 
frequently in the Suop, that Congress fix an age pre- 
sumption as to gifts causa mortis and thereby reduce 
litigation. You can’t make us believe that a person 
past seventy, no matter how hale and hearty, makes 
gifts for any other dominant cause, and we'll leave it 
to any jury, not wholly composed of rich septua- 
genarians. Of course, if Congress wanted to fix an 
age of 68 or 71 it would be all right, too. The idea is 
to remove doubt by setting some reasonable old age. 


‘ Footnotes by Shop-Talker. 

Just who did make that remark about bad old taxes? Tell us. 

As for the truth of people not objecting to proper use of tax 
money, consider the following Associated Press item of February 5. 

‘Taxpayers of Bradford Woods borough, (Pa.) appearing at a 


council meeting, favored increasing taxes for three years to pay for 
repairs to two roads.”’ 
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Cases 

Tenants-in-common are not partners in New York 
and Pennsylvania, according to a BTA memorandum 
of January 22 in the Larus case. (413 CCH § 7238-B.) 

California football fans will be mightily interested 
in 43 BTA —, No. 75, decided on February 11. E. I’. 
Madigan described as “a college athletic director” 
won his case. (413 CCH { 7258.) 

A heart-warming decision for the taxpayer is 
found in the Baird case, promulgated on January 22 
as a memorandum decision, and so never available 
to persons subscribing to the government printing 
office reports of the BTA. From the text as reported 
at 413 CCH § 7248-A we quote: “This item cannot 
be introduced through the back door and the attempt 
to do so is condemned as improper practice.” 

You have heard of many a case of an embezzling 
bank cashier gambling away his ill-gotten money. 
W. C. Kurrle realized a profit and on January 30 a 
BTA memorandum opinion held him taxable thereon 
even though the money was not his. (413 CCH 
{| 7248-E.) 

Salesmen receiving a guaranteed minimum drawing 
account against commissions will find the case of 
Drummond important, 43 BTA —, No. 71. (413 CCH 
q 7249.) 

Insurance agents will be encouraged by the case 
of Davidson and his Estate Planning Corporation de- 
cided on February 13, 43 BTA —, No. 81. Described 
as “an exceptionally successful licensed insurance 
agent in the State of New York,” he was partially 
successful also in this case which distinguishes the 
Horst and Eubank cases. (413 CCH § 7251.) 

Just in case you didn’t know it, the James E. and 
Miriam A. Ferguson who figure in the BTA memoran- 
dum decision of January 27 (413 CCH { 7241-A) are 
former governors of Texas. And the American Na- 
tional Life Insurance Company which loaned them 
$35,000 has its home office in Galveston. 

We note that on February 3, California enacted its 
own version of Section 107 of the U. S. Internal Rev- 
enue Code. It has to do with fees earned over a period 
of five years. For details see California CT § 15-407A 
and 412 CCH § 684D. 

True words by Judge Knight of the U. S. Court at 
Buffalo, N. Y., on February 4, in the Matter of Niagara 
Falls Milling Company: 

“The intricacies in the establishment of a legal claim for a 
refund of the processing tax are many. The amount to which 


a claimant is entitled is usually difficult to be determined with 
exactness.” (414 CCH { 9261.) 


Perley Morse, a CPA, won a part of a case involv- 
ing his own tax in a BTA memorandum decision of 
February 8. (413 CCH § 7265-C.) 

There is a wealth of interest, almost excitement, 
in the Morgan Jones Estate case decided February 19. 
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43 BTA —, No. 96. A fraudulent deed, a phony type- 
writer, a forged recording, all the trappings of a very 
“mellow” drama in real life. The hero won clear title 
to the land, but the cost was held capital and not 
deductible. Three dissents pave the way for an 
appeal. 

We have several times in the past commented on 
loans made to relatives. Practically, they are bad 
debts from the start ; tax-wise, they are gifts and never 
deductible. If the relatives are “in-laws” the situa- 
tion is so much the worse. Yes, we know there are 
exceptions, but the case of Rosenthal is not one of 
them. (413 CCH { 7270-A.) 


Lo, the Poor Indian! 


39 Op. A. G. No. 143 concerns the tax status of 
Indians under Section 2 of the Fourteenth Amend- 
ment. The romance of the Red Man is gone, now 


that he is subject to income tax (even though few 
pay it). (413 CCH { 6184.) 


Tax Case Ethics 

We are not a lawyer. As we understand the mat- 
ter, the legal profession is not like the medical pro- 
fession. In the latter, fee-splitting is condemned 
ethically, but lawyers may split fees with other law- 
yers with a clear conscience. Nevertheless in the case 
of Birnbaum (414 CCH { 9242) we think we detect a 
disapproval of fee-splitting where it involves laymen, 
and to a lawyer an accountant is a layman. Tech- 
nically, the Seventh Circuit found against the tax- 
payer on February 6 for lack of adequate evidence. 
3ut note the taxpayer’s testimony as quoted: “TI did 
not wish to give the names of individuals who referred 
business to me.” The facts showed: “Taxpayer is 
engaged in the business of obtaining reductions of 
taxes on real and personal property.” 

As a corollary to this matter, which we construe 
to be public policy, see the case of Murray, wherein, 
on January 31, the Eighth Circuit upheld his convic- 
tion. (414 CCH { 9247.) 

Being an informer does not pay in democracies, no 
matter how lucrative it may be in dictatorships. See 
the case of Gordon, Court of Claims, February 3. (414 


CCH § 9240.) 


“Philadelphia Story” 

The wisdom of lawyers from the Pennsylvania me- 
tropolis is proverbial. It remained for one of them, 
A. W. Norman, described by the New York Times asa 
“tax consultant” to make history by refusing a bequest 
of a quarter of a million dollars. Judge Sterne of the 
Orphans’ Court, on January 30, declared that Mr. Nor- 
man “deserved public commendation.” By passing on 
to our readers the word of his “unselfish, generous and 
voluntary action” we are commending him. 
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A Big Quarter 


Our tax talkers, Pete Evans and Jack Halperin, got 
in “cahoots” with a huge five and dime store chain, 
and produced and distributed a perfectly swell 
23-page, 25¢ pamphlet on income taxes. It is made for 
the individual using Form 1040A, and anybody who 
can’t save the price of the booklet is an “incomepoop.” 


Incidentally on page 10 of the pamphlet a question 
is raised. May the draft questionnaire be checked by 
the Selective Service Board against tax returns to 
determine dependency exemptions, and may the 
Treasury check draft board files to determine taxable 
income? The answer ought to bea loud, “Yes!” But 
is it? 

* Ok Ok 

Our first contact in many years with a Texas Cor- 
poration Franchise Tax Return was just a few days 
before sending this to press. We were forcibly 


struck by the omission thereon of a question found 
on every other corporation tax form with which we 
are familiar. 

incorporated ?” 


It is “Where and when were you 
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STATE TAX CALENDAR 


1941 MAY 1941 | 
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45678 9 10: 
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ALABAMA 
May 1 
Automobile dealers’ reports due. 
May 10— 


Automobile dealers’ reports due. 
Oil and gas conservation tax due. 
Tobacco use tax and reports due. 
Wholesalers’, distributors’ and 
alcoholic beverage reports due. 
May 15—— 
Motor carriers’ 
due. 
May 20—— 
Automobile dealers’ reports due. 
Coal and iron ore mining tax and reports 
due. 
Gasoline tax and reports due. 
Lubricating oils tax and reports due. 
Motor fuel tax and reports due. 
Sales tax and reports due. 


retailers’ 


mileage tax and reports 


ARIZONA 

May 5—— 

Alcoholic beverage licensees’ reports due. 
May—First Monday—— 

Bank share tax installment delinquent. 

Property tax (semi-annual installment) de- 

linquent. 

May 15—— 

Gasoline tax and reports due. 

Gross income reports and tax due. 

Motor carriers’ reports and taxes due. 
May 20—— 

Last day to make property tax returns. 
May 25—— 

Motor fuel carriers’ reports due. 


ARKANSAS 
May 10—— 
Alcoholic beverage taxes due. 
Natural resources purchase statements due. 
Natural resources severance tax and re- 
ports due. 
May 15—— 
Alcoholic beverage tax reports due. 
Income tax information returns due. 
Income tax returns and first tax install- 
ment due. 
Sales tax and reports due. 
May 20—— 
Gasoline tax and reports due. 


CALIFORNIA 

May 1—— 

Gasoline tax due. 
May 15—— 

Gasoline tax reports due. 

Use fuel tax and reports due. 
May 20 

Beer and wine tax and reports due. 

Motor carriers’ gross receipts tax due. 





COLORADO 





May 1 
Franchise tax due. 


VA f 


ee GA AAR, OP 





May 10—— 

Motor carriers’ tax and reports due. 
May 15— 

Coal mine owners’ reports due. 

Coal tonnage tax reports due. 

Sales tax and reports due. 

Service tax and reports due. 

Use tax and reports due. 
May 20—— 

Last day to file property tax returns. 
May 25—— 

Gasoline tax and reports due. 


CONNECTICUT 
May 1— 
Gasoline tax due. 
May 15—— 
Gasoline tax reports due. 
May 20—— 
Alcoholic beverage tax and reports due. 


DELAWARE 
May 15—— 
Alcoholic beverage manufacturers’ 
importers’ reports due. 
Filling station gasoline tax reports due. 
May 31 
Carriers’ gasoline tax reports due. 
Distributor’s gasoline tax and reports due. 


and 





DISTRICT OF COLUMBIA 
May 10—— 

Alcoholic beverage tax reports due from 
licensed manufacturers, wholesalers and 
retailers. 

Beer tax reports due from lieensed manu- 
facturers and wholesalers. 

May 15—— 
Beer tax due. 
May 31—— 
Gasoline tax reports and payment due. 


FLORIDA 
May 10—— 
Manufacturers’ and dealers’ alcoholic bev- 
erage reports due. 
May 15—— 
Carriers’ gasoline reports due. 
Chain store gross receipts tax and reports 
due. 
Gasoline tax and reports due. 
Motor vehicle fuel use tax and reports 
due. 
Transporters’ and carriers’ alcoholic bev- 
erage reports due. 


GEORGIA 

May 1—— 

Last day to make bank share tax reports. 

Last day to make property tax returns. 
May 10—— 

Tobacco wholesale dealers’ reports due. 
May 15—— 

Malt beverage tax and reports due. 
May 20—— 

Gasoline tax and reports due. 
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IDALIO 
May 1—— 
Last day to report for mining claims. 
Ore severance tax reports due. 
May 9—— 
Motor carriers’ monthly gross revenue re- 
ports due. 
May 10—— 
Beer dealers’ reports due. 
May 15—— 
Electric power company reports and tax due. 
Gasoline tax and reports due. 


ILLINOIS 
May 10— 
Motor carriers’ mileage tax due. 
May 15— 
Last day to make alcoholic beverage re- 
ports. 
Public utility reports and taxes due. 
Sales tax and reports due. 
Warehousemen’s alcoholic beverage re- 


ports due. 
May 20—— 
Gasoline tax and reports due. 
May 30—— 
Transporters’ gasoline tax reports due. 
INDIANA 
May 1—— 


Private car company property taxes due. 
May—First Monday 
Property tax (semi-annual 
due. 
May 15—— 
Bank and trust company intangibles tax 
reports due. 
Bank share tax reports due. 
Carriers’ gasoline tax reports due. 
Last day to make property tax returns. 
May 20—— 
Bank and trust company intangibles tax 
due. 
Bank share tax due. 
Building and loan association intangibles 
tax and reports due. 





installment) 


May 25—— 
Gasoline tax and reports due. 
IOWA 
May 1—— 


Electric transmission lines’ 
reports due. 
Telephone and telegraph company prop- 
erty tax reports due. 
May 10—— 
Carriers’ gasoline tax reports due. 
Class A permittees’ beer tax reports due. 
May 20—— 
Gasoline tax and reports due. 


KANSAS 


property tax 


May 10—— 
Malt beverage tax and reports due. 
May 15— 
Carriers’ gasoline tax reports due. 
Compensating tax and reports due. 
Motor carriers’ gross ton mileage tax and 
reports due. 
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May 20 
Sales tax and reports due. 
May 25— 
Gasoline tax and reports due. 
May 31 
Last day for express companies to report. 








KENTUCKY 
May 2—— 
Stored distilled spirits tax due. 
May 10 


Alcoholic beverage reports due. 
Amusement and entertainment tax and re- 
ports due. 
Cigarette tax reports due. 
Refiners’ and importers’ gasoline tax re- 
ports due. 
May 15— 
Motor vehicle fuel (other than gasoline) 
tax and reports due. 
Passenger carriers’ mileage tax due. 
Public utility gross receipts tax and re- 
ports due. 
May 20—— 
Oil production tax and reports due. 
May 31 
Dealers’ and transporters’ gasoline tax and 
reports due. 





LOUISIANA 
May 1— 
Pipe line transportation tax due. 
Public utility license tax due. 
Wholesalers’ tobacco reports due. 
May 10—— 
Importers’ gasoline tax and reports due. 
Importers’ kerosene tax and reports due. 
Importers’ lubricating oils reports due. 
Light wine and beer importers’ reports 
due. 
May 15—— 
Carriers’ gasoline tax reports due. 
Carriers’ kerosene tax reports due. 
Carriers’ light wine and beer reports due. 
Carriers’ lubricating oils reports due. 
Income tax and returns due. 
Intoxicating liquor manufacturers’ and 
dealers’ reports due. 
Wholesalers’ tobacco tax reports due. 
May 20—— 
Dealers’ gasoline tax and reports due. 
Dealers’ kerosene tax and reports due. 
Fuel use tax and reports due. 
Light wine and beer dealers’ and manu- 
facturers’ tax and reports due. 
Lubricating oils tax due; dealers’ reports 
due. 
New Orleans sales and use tax and reports 
due. 
Petroleum solvents reports due. 


MAINE 





May 1 
Express company reports due. 
Gasoline tax due. 

Insurance company premiums tax due. 

May 10 
Malt beverage manufacturers’ and whole- 

salers’ reports due. 

May 15— 

Gasoline tax reports due. 
Parlor car company reports due. 





MARYLAND 
May 1—— 
Chain store tax due. 
May 10 
Admissions tax due. 
May 31 
Beer tax and reports due. 
Gasoline tax and reports due. 








MASSACHUSETTS 

May 1 

Life insurance company tax returns due. 
May 10 

Alcoholic beverage tax and reports due. 
May 15—— 

Cigarette distributors’ tax and reports due. 
May 31—— 

Gasoline tax and reports due. 
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MICHIGAN 
May 1—- 
Gas and oil severance tax and reports due. 
May 5—— 
Carriers’ gasoline tax reports due. 
May 15— 
Sales tax and reports due. 
Use tax and reports due. 
May 20 
Distributors’ gasoline tax and reports due. 
Gas and oil severance tax and reports due. 





MINNESOTA 
May 1— 
Iron severance tax due. 
May 10 
Iron severance tax reports due from car- 
riers. 
Royalty tax due. 
Wholesalers’, brewers’ and manufacturers’ 
alcoholic beverage reports due. 
May 15—— 
Interstate motor carriers’ mileage tax due. 
May 25— 
Gasoline tax due. 
May 31—— 
Last day to pay royalty tax. 





MISSISSIPPI 
May 1—— 
Property tax (second semi-annual install- 
ment) due. 


May 5—— 
Factory reports due. 
May 10—— 
Admissions tax and reports due. 
May 15—— 
Gasoline tax and reports due. 
Manufacturers’, distributors’ and whole- 
salers’ tobacco tax reports due. 
Retailers’, wholesalers’ and distributors’ 
light wines and beer reports due. 
Sales tax and reports due. 
Timber severance tax and reports due. 
Use tax and reports due. 


MISSOURI 
May 1—— 
Insurance company premiums tax due. 
Last day for express companies to file re- 
ports and pay gross receipts tax. 
May 5—— 
Gasoline tax due. 
Non-intoxicating beer permittees’ reports 
due. 
May 15—— 
Franchise tax due. 
Gasoline tax reports due. 
Retail sales tax and reports due. 


‘ MONTANA 
May 15—— 
Brewers’ and liquor wholesalers’ reports 
and taxes due. 
Electric company reports and taxes due. 
Gasoline tax reports and payment due. 
May 20—— 
Producers’, transporters’, dealers’ and re- 
finers’ crude petroleum reports due. 
May 30—— 
Telephone company tax and reports due. 
May 31—— 
Last day to file foreign corporation reports 
in counties. 
Property tax (semi-annual installment) 
due. 


NEBRASKA 

May 1—— 

Real property tax (first installment) due. 
May 15—— 

Alcoholic beverage manufacturers’ and 

wholesale distributors’ reports due. 

Gasoline tax and reports due. 

Imitation butter reports and taxes due. 
May 20—— 

Non-resident motor carriers’ property tax 
reports due. 
May—Last Monday 
Intangible property tax returns due. 
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NEVADA 
May 1 
Bee owners’ reports due. 
Petroleum products reports and fees due. 
May 24—— 
Carriers’ gasoline tax reports due. 
May 25—— 
Dealers’ gasoline tax and reports due. 
Fuel users’ tax and reports due. 





NEW HAMPSHIRE 
May 1—— 
Domestic insurance company premiums 
tax reports due. 
Gasoline tax due. 
Savings bank and trust company reports 
due. 
May 10—— 
Alcoholic beverage reports and taxes due. 
May 15—— 
Gasoline tax reports due. 


NEW JERSEY 
May 1—— 

Bank share tax (quarterly installment) 
due. 

Property tax (quarterly installment) due. 

May—First Tuesday 

Telephone, telegraph, express, parlor and 
sleeping car, gas and electric light, oil 
and pipe line company reports due. 

May 10—— 

Excise tax and reports due from interstate 
busses. 

Gross receipts tax and reports due from 
busses and jitneys in municipalities. 

May 15— 

Alcoholic beverage reports and taxes due 
from manufacturers, distributors, trans- 
porters, importers and warehousemen. 

Domestic corporation franchise tax and re- 
ports due. 

May 20—— 

Alcoholic beverage retail consumption and 
distribution licensees’ reports and taxes 
due. 

May 31—— 
Carriers’ gasoline tax reports due. 
Distributors’ gasoline tax and reports due. 





NEW MEXICO 
May 1—— 
Bank tax delinquent. 
Franchise tax due. 
Property tax (semi-annual installment) 
due. 
May 15— 
Occupational gross income tax and reports 
due. 
Oil and gas conservation tax reports due. 
Severance tax and reports due. 
May 20. 
Motor carriers’ tax and reports due. 
May 25—— 
Gasoline tax and reports due. 
Use or compensating tax and reports due. 





NEW YORK 
May 15—— 
Franchise (income) tax returns and first 
tax installment due. 
Transportation and transmission company 
additional taxes and reports due. 
May 20—— 
Alcoholic beverage tax and reports due. 
May 25—— 
New York City conduit company tax and 
reports due. 
New York City public utility excise tax 
and returns due. 
May 31—— 
Gasoline tax and reports due. 
Insurance company premiums tax and re- 
ports due. 
Water, gas, electric, etc., company tax and 
reports due. 


NORTH CAROLINA 
May 10—— 
Alcoholic beverage tax and railroad reports 
due. 
Carriers’ gasoline tax reports due. 
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May 15-— 


Sales tax and reports due. 
Spirituous liquor tax due. 
Use tax and reports due. 
May 20—— 
Distributors’ gasoline tax and reports due. 


NORTH DAKOTA 
May 1— 
Bank share reports due. 
May 15— 
Alcoholic beverage transactions tax and 
reports due. 
Gasoline tax and reports due. 
Interstate motor carriers’ tax due. 


OHIO 
May 10—— 
Admissions tax and reports due. 
Class A and B permittees’ alcoholic bever- 
age reports due. 
May 15— 
Cigarette use tax and reports due. 
M:.y 20— 
Dealers’ gasoline tax reports due. 
May 30—— 
Carriers’ gasoline tax reports due. 
May 31—— 
Gasoline tax due. 
Last day for sleeping car, freight line and 
equipment companies to file rolling stock 
tax reports. 


OKLAHOMA 





Muay 1 
Oil, gas and mineral gross production tax 
and reports due. 
Property tax installment due. 
May 5—— 
Operator’s reports of mines other than coal 
due. 
May 10—— 
\irports’ gross receipts tax and reports 
due. 
Alcoholic beverage reports and taxes due. 
May 15— 
Gasoline tax and reports due. 
Sales tax and reports due. 
May 20—— 
Coal mine operators’ reports due. 
Diesel fuel oil tax and reports due. 
Use tax and reports due. 


OREGON 
May 10—— 
Oil production tax and reports due. 
May 20—— 
Alcoholic beverage tax and reports due. 
Gasoline tax and reports due. 
Motor carriers’ tax and reports due. 


PENNSYLVANIA 
May 10—— 
Malt beverage reports due. 
Spirituous and vinous liquor reports due. 
May 15—— 

Employers’ returns of tax withheld at 
source due under Philadelphia income 
tax. 

Income (state corporate) tax (second in- 
stallment) due. 

Manufacturers’ alcoholic beverage tax and 
reports due. 

Tobacco products tax reports due. 

May 31—— 
Gasoline tax and reports due. 


RHODE ISLAND 
May 10—— 
Manufacturers’ alcoholic beverage reports 
due. 
Tobacco products tax reports due. 
May 15—— 
Gasoline tax and reports due. 


SOUTH CAROLINA 
May 1—— 


Public utility franchise tax due. 
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May 10—— 
Admissions tax and reports due. 
Beer and wine wholesalers’ reports due. 
Last day to file power tax returns and pay 
tax. 
May 15— 
Motor fuel tax and reports due. 
May 20—— 
Gasoline tax and reports due. 


SOUTH DAKOTA 

May 1— 

Passenger motor carriers’ tax due. 

Property tax (first installment) delinquent. 
May 15— 

Alcoholic beverage sales reports due. 

Gasoline tax reports due. 

Sales tax and reports due. 

Use tax and reports due. 


TENNESSEE 
May 1—— 
Cottonseed oil mill reports due. 
May 10—— 


Barrel tax on beer due. 
Carriers’ gasoline tax reports due. 
Last day to make alcoholic beverage re- 
ports. 
May 20—— 
Distributors’ gasoline tax and reports due. 


TEXAS 
May 1—— 
Franchise tax due. 
May 15—— 
Oleomargarine dealers’ 
due. 
May 20 
Gasoline tax and reports due. 
May 25—— 
Carbon black production tax and reports 
due. 
Natural gas production tax and reports 
due. 
Oil production tax and reports due. 
Theatre prize and awards tax and reports 
due. 


tax and reports 





UTAH 





May 10 
Carriers’ gasoline tax reports due. 
Liquor licensee reports due. 

May 15—— 

Distributors’ and retailers’ 
and reports due. 

Sales tax and returns due. 

Use tax and returns due. 


gasoline tax 


VERMONT 

May 10—— 

Alcoholic beverage taxes and reports due. 
May 15—— 

Electric light and power company reports 

and taxes due. 

May 31—— 

Gasoline tax and reports due. 

Tax on deposits in national banks due. 


VIRGINIA 
May 1—— 
Car, car trust, and mercantile companies’ 
property tax returns due. 
Pipe line transmission corporations’ prop- 
erty tax returns due. 
Public utility reports due. 
Railway and canal corporations’ property 
tax returns due. 
May 10—— 
Beer dealers’, bottlers’ and manufacturers’ 
reports due. 


May 20—— 
Gasoline tax and reports due. 
WASHINGTON 
May 1—— 
Private car companies’ property tax re- 
turns due. 
May 10—— 


Brewers’ and manufacturers’ malt prod- 
ucts reports due. 
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May 15—— 


Admissions tax and reports due. 

Butter substitutes tax and reports due. 

Gasoline tax and reports due. 

Gross income tax and returns due. 

Public utility gross operating tax and re- 
ports due. 

Sales tax and reports due. 

Use tax and reports due. 


May 31—— 
Property tax (semi-annual installment) 
due. 
WEST VIRGINIA 
May 1—— 
Bank share tax due. 
Property tax returns due. 
Property tax (semi-annual installment) 
due. 
May 10—— 


Alcoholic beverage tax and reports due. 
May 15— 

Sales tax and reports due. 
May 30—— 

Gasoline tax and reports due. 


WISCONSIN 

May 1— 

Beer tax reports due. 

Coal dock reports due. 

Grain elevator reports due. 

Scrap iron or scrap steel dock operators’ 

reports due. 

Vessels, boats, etc., reports and tax due. 
May 10—— 

Alcoholic beverage tax reports due. 

Tobacco products returns due. 


May 20—— 
Gasoline and diesel fuel tax and reports 
due. 
WYOMING 
May 1—— 
Railroad property tax returns due. 
May 10—— 


Bank share tax (installment) due. 
Carriers’ gasoline tax reports due. 
Property tax (semi-annual installment) 
due. 

May 15—— 
Gasoline dealers’ reports due. 
Gasoline tax and reports due. 
Sales tax and reports due. 
Use tax and reports due. 

May 20 
Motor carriers’ tax and reports due. 





FEDERAL TAX CALENDAR 


May 15—— 

Corporation income tax and excess profits 
tax returns due for year ended February 
28. Forms 1120 and 1121. 

Entire income-excess profits taxes or first 
quarterly installment due on returns for 
year ended February 28. Forms 1040, 
1041, 1120,°1121, 1120H, 1120L. 

Entire income tax or first and second quar- 
terly installments due under general ex- 
tension (citizens abroad, etc.) for fiscal 
year ended November 30, with interest at 
6% from February 15 on first install- 
ment. Form 1040, 1120, or 1120A. 

Entire income tax or first quarterly in- 
stallment due on returns of nonresidents 
for fiscal year ended November 30. 
Forms 1040, 1120NB. 

Fiduciary income tax return due for year 
ended February 28. Form 1041. 

Foreign partnership return of income due 
by general extension for fiscal year ended 
November 30. Form 1065. 

Individual income tax return due by gen- 
eral extension for fiscal year ended 
November 30, in case of American citi- 
zens abroad. Form 1040. 

Individual income tax return due for fiscal 
year ended February 28. Form 1040. 
Last quarterly income tax payment due on 
returns of nonresidents for year ended 
February 28, 1940. Forms 1040B, 1040NB, 
1040NB-a, 1120NB. {Turn to page 250.1] 





















































































































































































































































































































PENDING STATE TAX LEGISLATION 


Approvals 
Arkansas 


% Rice.—Act 29 levies a tax of 2 cents 
per 100 pounds on milled rice milled in 
the state on and after the first day of 
August after the Legislatures of Louisi- 
ana and Texas shall have adopted similar 
statutes. The tax shall be paid to the 
Rice Development Commission by the 
tenth day of each month for rice milled 
during the preceding calendar year. 


Delaware 


*% Income.—H. B. 27 amends Sec. 156 
(e), Code (Sec. 122, Ch. 8, Laws 1929), 
by requiring a report by the source of 
income only on $800 or more paid an- 
nually instead of $100 or more as here- 
tofore, but all dividends of $100 or more 
are to be reported by the source. 


Idaho 


*Income.—H. B. 294 amends Sec. 
61-2412, Code, by adding paragraph (7), 
which excludes from gross income that in- 
come of resident individuals and corpora- 
tions derived from sources outside the 
State of Idaho. 

S. B. 4 repeals Sec. 3, Ch. 221, Laws 
1937 which permitted Public Works Con- 


tractors to off-set their license taxes 
against income taxes. 
S. B. 49 amends Secs. 61-2413 and 


61-2429, Idaho Code, relative to income 
tax, by providing that taxes imposed by 
the Federal Government based upon in- 
come, excess or war profits or capital 
stock, may be deducted in determining 
net income for Idaho income tax pur- 
poses. The Income Tax Department ad- 
vises that the law will not be retroactive 
and that deductions for federal taxes are 
not allowed on returns due March 15, 
1941. 

* Utilities—S. B. 66 amends Sec. 
61-2205, Code, by including in the ex- 
emption from taxation, all electricity and 





NDER the above heading, report is 

made of the introduction and progress 
of state tax legislation of importance to 
business interests. The final report is 
that of enactment, when the bill is starred 
designating approval. This feature is made 
possible through the facilities of the 
Commerce Clearing House Legislative 
Reporting Department, which furnishes 
a twenty-four hour reporting service on 
all subjects for all states. A copy of the 
text of any bill reported may be obtained 
for a minimum service charge of one dollar. 


electrical energy used for pumping water 
for drainage purposes on or from lands 
within the state. 


Indiana 


% Administration.—H. B. 18 enacts the 
State Administrative Act of 1941 and 
repeals the State Executive-Administra- 
tive Act of 1933. All proclamations and 
orders of the Governor under the 1933 
Act are terminated and the tenure of 
office of all boards or commissions so 
estabiished is ended. The law provides 
for the complete reorganization of the 
entire administrative affairs of the state 
under the Department of State, Depart- 
ment of Audit and Control, Department 
of Treasury and Department of Public 
Works and Commerce. 

H. B. 247 provides for the creation of 
a State Board of Finance composed of 
the Governor, State Auditor and State 
Treasurer. This Board has supervision 
of all the fiscal affairs of the state and 
of all the public funds. These powers 
were formerly vested in the Department 
of Treasury. 


% Gross Income.—S. B. 28 amends the 
Gross Income Tax Act by deleting the 
requirement that returns must be no- 
tarized. 
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Iowa 


%Income.—S. F. 44 amends Sec. 
6943.040, Code, by adding a provision 
allowing the taxpayer an election to in- 
clude loans from the Commodity Credit 
Corporation as gross income and pro- 
viding that the method of computing in- 
come adopted by the taxpayer shall be 
continued in subsequent years unless 
with the approval of the Commission a 
change to a different method is author- 
ized. 


Maryland 


x*Income.—S. B. 92 provides that the 
rate for individual income tax is 5% on 
the taxable net income up to but not ex- 
ceeding the amount of investment income 
and 2% on the balance. The provision 
requiring returns by persons having an 
investment income of more than $200 is 
deleted. The dates for returns are changed 
from March 15 to April 15 and from the 
fifteenth of the third month to the fif- 
teenth of the fourth month after the 
end of the fiscal year. Provision is made 
for the tax to be paid in four installments. 
Amendments are applicable to 1940 re- 
turns. 


Minnesota 


*%Income.—H. B. 494 imposes an ex- 
cise tax measured by net income upon 
national and state banks. The rate of 
tax is 8% and shall be in lieu of all taxes 
upon the capital, surplus, property, assets 
and shares of such banks, except real 
property taxes. Income taxpayers must 
include dividends from such banks in 
their gross income. The first return shall 
be for the calendar year 1940 and shall 
be due on or before March 24, 1941. 


Montana 


¥%Income.—Ch. 28 (H. B. 38) provides 
for a credit allowance on the personal 
income tax imposed by Ch. 204, R. C. 
1935, as amended, for amounts paid as 
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income taxes on the same income to 
other states on a pro rata basis. 

Ch. 29 (H. B. 43) amends Sec. 2295.10, 
R. C. 1935, by providing for an appor- 
tionment of exemptions or credits allowed 
a taxpayer for dependents if his status 
changes during the taxable year. The 
change is apportioned in accordance with 
the number of months before and after 
such change. 


New York 

% Franchise.—Ch. 28 authorizes the tax 
commission to extend the time for filing 
reports and payment of corporation taxes 
and repeals the provision for appraisal 
of stock by officers of corporations. 

Ch. 75 eliminates cash on hand or on 
deposit from gross assets in allocating 
capital stock to New York for purposes 
of the license fee on foreign corporations, 
the franchise tax on holding companies 
and the franchise tax on transportation 
and transmission companies. 

% Personal Income.—Ch. 67 allows as 
a deduction in computing net income for 
purposes of tax, a reasonable amount 
transferred to a pension trust for em- 
ployees maintained by the taxpayer in 
excess of contributions made to the fund 
during the taxable year to cover liabili- 
ties, if such amount has not theretofore 
been allowed as an ordinary business ex- 
pense and is apportioned in equal parts 
over ten consecutive years. 


North Carolina 
*Gasoline.—H. B. 107 provides that 


claims for refunds of the tax on motor 
fuel which are filed within 30 days after 
the time set for filing them may be paid 
after a 10% deduction as a penalty for 
late filing. Ratified and effective Febru- 
ary 14, 1941. 

H. B. 108 amends Sec. 24(5), Ch. 145, 
P. L. 1931, by providing that distributors 
who pay tax on the motor fuel pur- 
chased or produced and who suffer a loss 
on such stock by reason of lightning, 
windstorm or flood may deduct such loss 
in measuring the tax. 


PENDING STATE TAX LEGISLATION 


% Motor Vehicles.—H. B. 91 exempts 
trucks, licensed as private haulers and 
used on national defense projects, from 
the necessity of procuring a contract 
hauler’s license. ; 


S. B. 70 provides that motor vehicles 
whose sole operation is carrying T. V. A. 
or A. A. A. phosphate and/or agricul- 
tural limestone need not be licensed as 
“for hire” vehicles. 


% Revenue Act Amendments.—H. B. 
11 amends and supplements the Revenue 
Act of 1939 by reénacting the Use Tax 
to be effective July 1, 1941. In addition 
the following Articles of the Act were 
amended: Inheritance, License, Fran- 
chise, Income, Sales, Beverage, Intang- 
ibles, Sales and General Administration. 
Generally effective July 1, 1941. 


North Dakota 


%* Gasoline.—S. B. 50 extends the addi- 
tional 1 cent per gallon tax upon motor 
vehicle fuels from July 1, 1941, to July 
1, 1943. 


¥*Income.—H. B. 74 imposes a net in- 
come tax upon banks and trust compa- 
nies, including national banks. The tax 
is measured by the net income of the 
preceding calendar year including income 
from tax exempt securities. The rate is 
4% with a minimum tax of $50. First 
return is due March 15, 1942, and an- 
nually thereafter. Payment is due De- 
cember 31, 1942, and annually thereafter. 
Return and payment are made to the Tax 
Commissioner and duplicate returns must 
be filed with the County Auditor. The 
tax is in lieu of all other taxes except 
real property taxes. Delinquency occurs 
on the first day of March following due 
date, and penalty of 5% together with 
interest at 34 of 1% per month accrues 
thereafter. 

H. B. 248 amends Sec. 2346a16 by in- 
cluding in gross income, salaries, wages 
and compensation received by federal 
and state officials and employees. Applic- 
able to 1940 income. 
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Ohio 
* Cigarettes.—H. B. 38 amends Secs. 
5894-2, 5894-2a and 5894-2b, G. C., to 


extend the excise tax on the sale of 
cigarettes until March 31, 1943. 


Oklahoma 


% Motor Vehicles—H. B. 4 repeals 
Secs. 1 to 11, inclusive, Art. 13, Ch. 66, 
S. L. 1939, and enacts a new motor 
vehicle excise tax of 2% on the value of 
every motor vehicle, automobile, motor- 
cycle, truck, truck-tractor, trailer, semi- 
trailer, motor bus, house trailer, industrial 
tractor and farm tractor upon the trans- 
fer of legal ownership and upon the use 
of any such vehicle registered for the 
first time in the state; requires used car 
dealers to make certain reports; appor- 
tions all the revenue derived hereunder 
to the General Revenue Fund; makes this 
tax a first lien on vehicles, and provides 
for the seizure and sale of motor vehicles 
where tax is delinquent. 


%Severance.—H. B. 54 reénacts Art. 
7, Ch. 66, Laws 1939, until June 30, 1943, 
and provides for the same rate of tax of 
lg cent per barrel on crude oil produced 
in the state. Returns and payment of the 


tax are the same as heretofore under the 
former law. 


Oregon 


%* Gasoline.—S. B. 37 provides for the 
refund of gasoline taxes on gasoline used 
by the Federal Government or any of its 
departments. 


%* Motor Vehicles.—S. B. 148 amends 
Sec. 2 of the Motor Transportation Act 
by including in the term “special carrier” 
trucks used exclusively in transporting 
metallic ores or concentrates, or raw non- 
metallic products, whether crushed or 
otherwise, from mines, pits or quarries, 
or in transporting machinery, equipment 
and supplies to or from mining, pit or 
quarry operations. 





Calendar of 1941 Sessions of State Legislatures 


Jurisdiction Convened A djourned 


Arizona Jan. 13 Mar. 17 
Arkansas Jan. 13 Mar. 13 
California Jan. 6 SRN eae 
Colorado ... fan. | 
Connecticut Jan. 8 
Delaware . fan. 7 
Florida nce hist ie. Seat eiaste 
Georgia (Ist Sp.). Jan. 13 Jan. 23 
Georgia ......... Jan. 23. Mar. 22 
Idaho .... Jan. 6 Mar. 8 
i Jan. 8 Rae 
Indiana . Jan. 9 Mar. 10 
Towa Jan. 13 aoa 
Kansas ......... Jan. 14 
ee Jaa. i 


Jurisdiction Convened Adjourned 


Maryland eee de 
Massachusetts Wa Me aks 
Michigan fam: Po akcasss 
Minnesota Jan. 7 

NEISSOUF! ........ Ea es 
Montana ........ Jan. 6 Mar. 6 
Nebraska ....... jan, 7 2s 
Nevada. .......0. Jan. 20 Mar. 20 
New Hampshire. Jan. 1 ....... 
New Jersey ..... Jan. 14 

New Mexico .... Jan. 14 

New York . Jan. 8 ee 
North Carolina... Jan. 8 Mar. 15 
North Dakota jan. 7 Mar. 7 
ORIG: o.oo ees.’ We Go oie eevee 








Jurisdiction Convened Adjourned 
Oklahoma ...... Saas Fo oats 
O.  —————— Jan, 13 Mar. 15 
Pennsylvania .... Jan. 7 ....... 
Rhode tsland.... Jani 7 <:.«.s 
South Carolina... Jan. 14 ~~ «........ 
South Dakota.... Jan. 7 Mar. 7 
Tennessee ....... Jan. 6 Feb. 15 
cL i rere 
OCS. jan. 13 Mar. 13 
Uten (ist Se.).... Mardy <...<5. 
Vermont .......... CAs Te cee 
Washington ..... Jan, 13 Mar. 13 


West Virginia ... 
Wisconsin ....... 
Wyoming 


Jan. 8 Mar. 8 
Jan. & 
Jan. 14 
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South Dakota 
% Gasoline.—H. B. 146 (Use Fuel Tax 


Act) levies a tax of 4 cents per gallon 
on gases and liquids used to propel motor 
vehicles, except such fuels taxed under 
the “Motor Fuel Receipts Tax Law.” 
Reports and payments are due the fif- 
teenth of each month. Carriers of such 
fuel report at the same time. 

H. B. 147 amends the gasoline tax by 
redefining the term “motor fuel.” 

S. B. 98 construes the term “motor 
fuel received” for the purpose of sub- 
jecting the same to the gasoline tax. 


Tennessee 

*% Gasoline—H. 83. 471 (Ch. 73) im- 
poses a 7 cent per gallon tax on the use 
of motor vehicle fuel not otherwise taxed, 
when used in internal combustion en- 
gines on the highways. 


* Motor Vehicles.—-S. B. 483 (Ch. 84) 
increases the maximum weight of freight 
motor vehicles and loads from 24,000 to 
30,000 pounds, and fixes the registration 
fee for private carriers (24,000 to 30,000 
pounds) at $225 and for common and 
contract carriers (same classification) at 
$325. 

S. B. 569 changes the annual inspection 
fee for motor carriers of property from 
$10 per ton carrying capacity to a flat 
fee of $12.50 per vehicle and $17.50 for 
each combination of vehicles. An addi- 
tional fee of 20 cents for each two-bar or 
driveway permit is added. 


% Oleomargarine.—H. B. 741 (Ch. 71) 
amends Ch. 19, Laws 1931, by including 
essential ingredients in the definition of 
oleomargarine, by increasing the manu- 
facturer’s license from $5 to $300, the 
jobber’s from $3 to $75 and the retailer’s 
from $2 to $5, eliminating licenses pre- 
viously required of public places. using 
oleomargarine where food is served, ex- 
empting oleomargarine, unless yellow in 
color, from the 10 cent per pound stamp 
tax when containing no fat or oil in- 
gredient other than cottonseed, peanut, 
soya bean or corn oil, oleo oil, stock or 
stearine from cattle, beef fat, neutral lard 
from hogs or milk fat, and providing 
minimum vitamin A and D content, with 
the cost of assays to be paid by the man- 
ufacturer. 


Texas 

*%Cigarettes.—S. B. 91 exempts from 
the tax cigarettes sold io or by Army, 
Navy or Marine post exchanges. 

*% Note Recording.—S. B. 97 exempts 
instruments, notes and other obligations 
taken by or on behalf of National Bank- 
ing Associations or State Banking Cor- 


porations from the note recording stamp 
tax. 


Utah 


% Gasoline.—S. B. 18 provides for a 4 
cents per gallon tax on the use of fuel 
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on and after January 1, 1941. Fuel is 
defined as any combustible gas, liquid, 
etc., of a kind used in an internal com- 
bustion engine to generate power to 
propel motor vehicles on the highways, 
except fuel as defined under Gasoline 
Tax Act. First returns are due March 


15, 1941. 


% Sales.—H. B. 25 amends Sec. 3 of the 
Sales Tax Act by repealing the provision 
for payment of the $2 annual license fee 
and by adding a provision that licenses 
will be issued without fees to persons 
collecting sales tax. 


Vermont 


% Property.—H. B. 59 substitutes the 
temporary 1% rate on appraised value of 
property of railroads (which would ex- 
pire with the biennial period ending June 
30, 1941), for the 144% rate otherwise 
imposed. 


West Virginia 


% Gasoline.—H. B. 211 extends the 5 
cent tax on gasoline until July 1, 1943, at 
which time the tax will revert to the 
normal rate of 4 cents per gallon. 


% Insurance Companies.—S. B. 30 re- 
places Sec. 14, Art. 10, Ch. 33 of the Code, 
with a provision that every foreign in- 
surance company or association must pay 
taxes as foreign mutual companies; and 
that the basis for such taxation shall 
include premiums on all business written 
or renewed and any fees, dues or assess- 
ments collected during the calendar year, 
less only premiums actually returned 
upon the cancellation of policies. 


Wyoming 


% Gasoline.—Ch. 101 (S. B. 80) amends 
Sec. 115-1101, Revised Statutes, by rede- 
fining the term “gasoline.” Products hav- 
ing an initial boiling point of 170 degrees 
Fahrenheit or less shall be included in 
said term. In addition, products having 
an initial boiling point of more than 170 
degrees Fahrenheit of which 95% or 
more can be evaporated at or below 464 
degrees Fahrenheit, are also included. 
Certain exceptions are set out. 

Ch. 48 exempts the sale of tractor fuel 
from the gasoline tax. 

Ch. 99 (S. B. 122) amends Sec. 29, Ch. 
65, L. 1935, by subjecting commercial 
busses using gasoline for fuel to the %4 
mill per passenger mile fee. Busses using 
fuel other than gasoline must pay in addi- 
tion to said fee a tax of 4 cents per 
gallon on all fuel used. 


S. B. 83 amends Sec. 9, Ch. 60, L. 
1933, Sp. Sess., as amended to date, by 
raising the maximum amount of whole- 
saler’s bond from $1,000 to $10,000. Deal- 
ers shall report to the Superintendent of 
Highways on or before the fifteenth of 
each month all purchases of gasoline and 
all deliveries of gasoline to them, dur- 
ing preceding month. 








% Motor Vehicles.—Ch. 70 (H. 1. 69) 
amends Ch. 121, L. 1937, relating to op- 
erators of towing motor vehicles, by 
increasing the highway compensatory 
fee from $6 to $10 for each car towed. 
Certain exceptions are set forth. 


*Sales—S. B. 11 amends the Sales 
Tax Act so as to exempt from the tax 
the intrastate or interstate movements. 
by carrier, of raw farm products to 
processing or manufacturing plants. 


*Sales and Use.—H. B. 164 and 174 
provides for. hearings before the State 
Board of Equalization by aggrieved tax- 
payers without first filing a return and 
paying the tax, and also authorizes suit 
against the State Board of Equalization 
to recover taxes illegally collected and 
paid under protest. 


Federal Tax Calendar 
[Concluded from page 247.] 


May 15 (continued) 


Life insurance company income tax returns 
due for year ended February 28. Form 
1120L. 

Monthly information return of stockhold- 
ers and directors of foreign personal 
holding companies due for April. Form 
957. 

Nonresident alien individual income tax 
return due for fiscal year ended Novem- 
ber 30. Form 1040B. 


Nonresident alien individual income tax 
return due (no U. S. business or office) 
for fiscal year ended November 30. Form 
1040NB. 

Nonresident foreign corporation income 
tax return due for fiscal year ended 
November 30. Form 1120NB. 


Partnership return of income due for year 
ended February 28. Form 1065. 


Resident foreign corporations and domes- 
tic corporations with business and books 
abroad or principal income from U. S. 
possessions—returns due for fiscal year 
ended November 30, by general exten- 
sion. Forms 1120 and 1120A. 

Second quarterly income-excess profits tax 
payment due for fiscal year ended No- 
vember 30. Forms 1040, 1041, 1120, 1120A, 
1120H, 1120L. 

Second quarterly income tax payment due 
on returns of nonresidents for fiscal year 
ended August 31. Forms 1040B, 1120NB. 

Stockbrokers’ monthly return of stamp ac- 
count due for April. Form 838. 


Third quarterly income-excess profits tax 
payment due for fiscal year ended Au- 
gust 31. Forms 1040, 1041, 1120, 1120A, 
1120H, 1120L. 


May 20—— 

Monthly information return of ownership 
certificates and income tax to be paid at 
source on bonds due for April. Form 
1012. 


May 31—— 

Admissions, dues and safety deposit box 
rentals tax due for April. Form 72°. 
Excise taxes on electrical energy, telegraph 
and telephone facilities and transporta- 
tion of oil by pipe line due for April. 

Form 726. 

Excise taxes on lubricating oils, fancy 
wooden matches, and gasoline due for 
April. Form 726. 

Excise taxes on sales due for April. Form 
728. 

Processing taxes on oils due for April. 
Form 932. , 

Sugar (manufactured) tax due for April. 
Form 1 (Sugar). 
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Gift Taxation in the United States, by C. Lowell 
Harriss. American Council on Public Affairs, Wash- 
ington, D. C. pp. vi, 175. Price (cloth ed.) $3.00, 
(paper ed.) $2.50. 

Tax-wise attention undoubtedly will be directed to 
this volume, the first book-length study of the federal 
gift tax and of gift taxation. Moreover, while 
Dr. Harriss offers a seriously needed analysis of the 
tax, its basis, application and administration, the force 
of his work gains from avoidance of a too objective 
approach. The gift tax is considered as a part of 
current tax dynamics and is supported as the form 
of levy which, when adequately amended, would make 


possible the complete elimination of all notable tax- 
free transfers. 


Earlier, shorter studies of the gift tax deal pri- 
marily with the possibilities for minimization. The 
greater part of the present work, on the contrary, is 
concerned with plugging existing loopholes in the tax 
structure. Tax avoidance, we find, is viewed much 
less favorably by Dr. Harriss than by those federal 
courts whose not too recent approbations of the tax 
thrifty have become classic. 


Two objectives are proposed for federal taxation, 
the primary—progressive taxation of all transfers by 
gift or bequest above curtailed exemptions, the sec- 
ondary—application of the present estate tax rates to 
all property transfers. 

Developing these objectives against an analysis of 
gifts made in contemplation of death or intended to 
take effect at death, Dr. Harriss has made a careful, 
general examination of the Federal Act, its deductions, 
exclusions and exemptions, and revenue yield. Halv- 
ing of the specific exemption is advocated strongly, as 
is a paring down of the annual exclusion to a figure 
corresponding to the “head of a family” income tax 
exemption. The analysis expertly states the case for 
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inclusive taxation. It is possible, however, that 
Dr. Harriss’ fear that large tax savings may be se- 
cured through pre-transfer exchanges into exempt 
properties has been allayed by the judicial trend 
toward more than formal scrutiny of transactions, 
evidenced in Van Dyke, Jr., et al., Trustees, v. Wis- 
consin Tax Commission, et al., (1940) U. S. Sup. Ct., 
October 14, 1940, aff’g per curiam (1940) 235 Wis. 128, 
292 N. W. 313, and Pearson, etc. v. McGraw, et al. 
Exrs., (1939) 308 U. S. 313. 

Jaluation problems are treated at length, with 
pointed summaries of the economic theories involved. 
“Blockage” concessions, Dr. Harriss urges, deserve 
no place in gift tax administration. And, admittedly, 
the gift tax’s fulfillment of Smith’s maxim of con- 
venience of payment eliminates any equitable consid- 
erations advanced for blockage in the estate field. 
More than theoretical confirmation exists, it should 
be noted, for the author’s analysis of insurance valua- 
tion, his advocacy of a “replacement cost” basis now 
having been confirmed by recent decisions of the 
United States Supreme Court.’ 

Particular value attaches to the work’s presentation 
of state gift taxation, an important field to which only 
a negligible amount of tax study has been devoted. 
Large scale state adoption of gift taxes is advocated 
urgently throughout the book. Allowance of a federal 
credit for state gift tax payments, imposition of state 
gift levies at progressive rates geared to the costs 
attending tax evasion by extra-state movements of 
property, are salient features of this programme for 
increased state revenue. Moreover, Dr. Harriss’ sur- 
veys of existing state gift tax yields and of adminis- 
trative costs indicate the possibilities which lie in 


what is, for the states, a scarcely tapped financial 
source. 


1 Guggenheim v. Rasquin, etc.; United States v. Ryerson, et al., 
Exrs.; Powers v. Com., (1941) U. S. Sup. Ct., February 3, 1941. 
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Too much emphasise can not be placed upon the 
timeliness of the author’s policies. No tax man would 
suggest that the present administrative and judicial 
trends run toward minimization, and this work is a 
well-buttressed expression of zeitgeist tax policy, for 
current tax developments are aligning with Dr. Harriss’ 
arguments, a fact which enhances the value of this 
volume. Attention already has been called to the 
confirmation of the author’s concept of insurance 
valuation. Other instances are his advocacy of a 
broadening of the estate tax’s application to life poli- 
cies, now supported by the recently amended Regula- 
tions, and his rejection of the argument for allowance, 
under the 1932 Act, of only a single exclusion for gifts 
in trust for more than a single beneficiary, a rejection in 
which the author has been joined by the Supreme Court.’ 

The work is thus both a needed analysis of gift 
taxation and an effective expression of socio-political 
tax principles. Public financial policy today reflects 
the economics of large governmental expenditures, 
and a revised gift tax would aid substantially in meet- 
ing increasing costs. Some may question whether 
increase of the gift tax rates to an approximation of 
the estate tax level, regardless of the benefit to the 
federal fisc, would carry out the Congressional intent. 
Admittedly, however, Dr. Harriss’ critical summary 
of the present federal Gift Tax Act is a pointed state- 
ment of current tax philosophy: 

“A reasonable minimum objective should be the 
application of the present estate tax rates to all prop- 
erty passing from one person to others. The present 
difficulty is not so much with the level of the rates 
as with their lack of effectiveness in reaching all 
transfers; some transfers are not taxed at all and 
others are taxed only at much lower rates. Conse- 
quently, the actual tax burden is in many cases, 
everything considered, too low, or at least much lower 
than a reasonable interpretation of the Congressional 
debates would indicate Congress intended to levy; 
and the burden falls very unevenly upon persons in 
essentially similar circumstances. There are loop- 
holes in the law, methods of avoidance, some delib- 
erately created by Congress, others resulting from 
failure to provide adequately for unforseen contin- 
gencies. The government cannot now compel the 
type of property distribution that will produce the 
most tax while it leaves the taxpayer free to make 
the distribution which incurs the minimum tax. The 
situation should be so changed that the substance, the 
amount of the transfer, rather than the form, should 
determine the tax. If the actual application of the 
present rates be taken as a minimum objective, a more 
ambitious yet thoroughly practicable and desirable 
in the lower brackets.”—Robert G. Palmer. 


2 Helvering, Com. v. Hutchings; United States v. Pelzer; Ryerson, 
et al., Exrs, v. United States, (1941) U. S. Sup. Ct., March 3, 1941. 
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U. S. Supreme Court 


Bankrupt Lessee Railroad—Tax Liability for Lessor Cor- 
porations.—The greater part of the properties operated by 
the bankrupt debtor as a unified street railway system are 
leased from underlying companies. Without rejection or af- 
firmation of such leases, the trustees of the lessee have con- 
tinued the operation of all the properties. Subsequent to the 
filing of the petition under Sec. 77B of the Bankruptcy Act, 
Pennsylvania corporate stock, corporate net income, and cor- 
porate loan taxes and federal income taxes accrued against 
the underlying companies. The court holds that the bankrupt 
lessee and its subsidiary are entities separate from the lessor 
corporations, since the taxes levied against the latter are not 
operating and administrative expenses of the former payable 
by the trustees. 


\ffirming Circuit Court of Appeals decision, 40-1 ustc J 9476, 
111 Fed. (2d) 392, reported at 412 CCH Jf 1420.235.—SC, in 
Philadelphia Co. et al. v. Walter L. Dipple, James P. McArdle, 
Ben Paul Brasley and Thomas J. Hoffman, etc., et al. Nos. 242, 
243. October Term, 1940. 


Estate Tax—Annuity and Life Insurance Combinations.— 
Proceeds of a single premium life “insurance” policy taken 
out one month before decedent’s death were not proceeds of 
insurance within the meaning of Sec. 302(g) of the 1926 Act 
(Code Sec. 811(g)) where decedent was required, as a con- 
dition precedent to issuance of the policy, to purchase an 
annuity, the effect of which was to remove all risk from the 
insurance company. Hence, the $40,000 insurance exemption 
is not available and the proceeds of the “insurance” are in- 
cludible in decedent’s estate as the subject of a transfer 
intended to take effect at death. The import of Sec. 302(g) 
is that it applies only where the insurer actually assumed a 
risk at the time the policy was purchased. Two dissents. 

Reversing Circuit Court of Appeals for the Second Cir- 
cuit, 40-1 ustc § 9332, 110 Fed. (2d) 734, which affirmed 
Board of Tax Appeals decision, 39 BTA 1134, CCH Dec. 
10,723.—SC, in Guy T. Helvering v. Edythe Le Gierse and 
Banker's Trust Co. No. 237. October Term, 1940. 

* * * 

Proceeds of a single premium life “insurance” policy are 
includible in decedent’s estate without benefit of the $40,000 
insurance exemption where decedent was required to purchase 
an annuity as a condition precedent to issuance of the policy 
even though the purchase price of the combination was later 
increased from 106% of the face value of the “insurance” 
policy to 110%, this increase being claimed indicative of the 
presence of risk when the policy was issued. It was found 
that the later increase in rates was not sufficient to distinguish 
he case from Helvering v. Le Gierse, above, as it is not suf- 
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ficient to show “some” risk. The risk must be more than a 
fear of insufficient earning power of the funds; it must be an 
insurance risk. Two dissents. 

Affirming Circuit Court of Appeals for the Third Circuit, 
40-2 ustc J 9494, 113 Fed. (2d) 833, which reversed Board of 
Tax Appeals decision, 39 BTA 1047, CCH Dec. 10,716.— 
SC, in Pius P. Keller and Marcella V. Keller v. Commissioner 
of Internal Revenue. No. 371. October Term, 1940. 


Gift in Trust with Several Beneficiaries—In 1935, donor 
created a trust for the benefit of her seven children. It is 
held that, although the trustee was the recipient of legal title, 
the real donees, for all practical purposes, are those whom 
the donor intended to benefit. Hence, for 1935, the donor is 
entitled to a $5,000 exclusion for each beneficiary of the trust. 
She is not restricted to one exclusion on the theory that the 
trustee is the donee. 


Affirming Circuit Court of Appeals for the Fifth Circuit, 40-1 
ustc J 9386, 111 Fed. (2d) 229, which reversed Board of Tax 
Appeals decision, 40 BTA 27, CCH Dec. 10,738.—SC, in Guy 
T. Helvering, Commissioner of Internal Revenue v. Mary M. 
Hutchings. No. 419. October Term, 1940. 


Gifts in Trust—Future Interests.——Donor created a trust in 
1932 for the benefit of his grandchildren, eight of whom were 
then living and named as beneficiaries. The income was to 
accumulate for ten years at the termination of which time 
living grandchildren including grandchildren born after the 
creation of the trust were to begin receiving the income from 
the trust. He made additions to the trust in 1933, 1934 and 
1935. It is held that although, on the authority of Helvering v. 
Hutchings, above, the gifts in trust were not gifts to the 
trustee for purposes of determining the number of $5,000 ex- 
clusions to which the donor was entitled, yet they were gifts 
of future interests. Hence the donor is entitled to no $5,000 
exclusions. The gifts were of future interests because the 
beneficiaries must survive the ten-year period and because the 
“number of eventual donees and the value of their respective 
gifts” is uncertain. 

Reversing on other grounds Court of Claims of the United 
States, 40-1 ustc § 9282, 31 Fed. Supp. 770.—SC, in United 
States v. Arthur Pelzer. No. 393. October Term, 1940. 


* * * 


The transfer of a single premium life insurance policy to a 
trust was a gift of future interests to the trustees where the 
trustees, by joint action, could terminate the trust at any 
time and reduce the principal to their own possession. The 
gift was upon a contingency which might never happen and 
the result is not affected by the fact that beneficiaries, in- 
cluding one of the trustees, were named and would take up 
to the time of the exercise by the trustees of their rights. 
Hence no $5,000 exclusion is allowable. 
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The transfer of a single premium life insurance policy to a 
trust was a gift of future interests where the insurance pro- 
ceeds were to be distributed at insured donor’s death, one- 
third for life to donor’s son’s widow with remainders over to 
the son’s heirs, the remaining two-thirds to the son’s descend- 
ants. The son’s widow’s interest was contingent upon her 
surviving the donor and the gifts of the principal amount were 
in part contingent upon the descendant’s surviving the widow 
and the widow’s surviving the donor, or if she did not so 
survive, upon the descendants surviving the grantor. Hence 
no $5,000 exclusion is allowable. 

Following Helvering v. Hutchings, above, it is held that it 
was error to limit the donor to one $5,000 exemption for gifts 
to each of two trusts on the theory that the trustee and not the 
beneficiaries was the donee. 

Even though not filing a cross-petition for certiorari, the 
Commissioner may sustain the judgment below on any legal 
ground which will support it. Thus, on an appeal from a 
decision allowing only one $5,000 exclusion to each of two 
gifts in trust where the trust beneficiaries were more than one 
in number, the Commissioner may contend that the gifts were 
of future interests. But, even if such defense prevails, the 
single exclusion allowed the transfer to each trust must stand 
where the Commissioner elects to defend the decision of the 
lower court rather than to file a cross-petition attacking the 
judgment below. 


Affirming on other grounds Circuit Court of Appeals for 
the Seventh Circuit 40-2 ustc J 9576, 114 Fed. (2d) 150, which 
reversed the District Court of the Northern District of Illinois, 
39-2 ustc J 9597, 28 Fed. Supp. 265, and 39-1 ustc § 9485, 28 
Fed. Supp. 265.—SC, in Joseph Ryerson and Edward L. Ryerson, 
Jr., Exrs., Estate of Mary M. Ryerson v. United States. No. 495. 
October Term, 1940. 


Use Tax—Foreign Mail Order House.—A foreign mail 
order house which is registered to do business in Iowa and 
maintains retail stores in the state, may be compelled to 
collect the Iowa use tax on mail orders sent by Iowa pur- 
chasers to its out of state branches and filled by direct ship- 
ments through the mails or by a common carrier from those 
branches to the purchasers. These orders constitute a part 
of the company’s Iowa business and since the state has ex- 
tended to the company the privilege of doing business it can 
exact this burden as a “price of enjoying the full benefits 
flowing from its Iowa business.” The mode of enforcing the 
tax on the privileges of Iowa transactions is not discrimi- 
natory against interstate commerce, as sales made wholly 
within the state carry the same burden as mail order sales. 
Reversing 228 Iowa —, 292 N. W. 130.—SC, in Nelson et al. 
v. Sears, Roebuck & Co. No. 255. October Term, 1940. 

* * * 

A foreign mail order house which is registered to do busi- 
ness in Iowa and maintains retail stores in the state, may be 
compelled to collect the Iowa use tax on mail orders sent by 
lowa purchasers to its out of state branches and filled by 
direct shipments through the mails or by a common carrier 
from those branches to the purchasers. A foreign mail order 
house which is registered to do business in Iowa and main- 
tains retail stores in the state, may be compelled to collect 
the Iowa use tax on mail orders sent by Iowa purchasers 
to its out of state branches and filled by direct shipments 
through the mails or by a common carrier from those 
branches to the purchasers. Reversing 228 Iowa —, 292 
N. W. 142.—SC, in Nelson et al. v. Montgomery Ward & Co. 
No. 256, October Term, 1940. 


Appellate and Lower Courts 


Bad Debt—Partly Worthless When Court Confirmed Ju- 
dicial Sale-—During the taxpayer’s fiscal year 1933, it secured 
a judgment against its debtor and a judicial sale was had of 
taxpayer’s security lien. In the fiscal year 1934, the taxable 
year here in question, the Kentucky court confirmed the 
judicial sale of the security, and taxpaver deducted the un- 
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collectible portion of the debt as being worthless. The court 
holds that until the confirmation, under Kentucky law, the 
title to the property sold did not pass to the purchaser, and 
that, therefore, the time of confirmation marks the ascertain- 
ment of the worthlessness of part of the debt, which part 
was correctly deducted in the taxable year 1934—DC, WD 
Ky., in W. G. Duncan v. Seldon R. Glenn, Collector of Internal 
Revenue, Dist. of Ky. No. 2090. 


Bankruptcy Sale Free of Tax Liens—Jurisdiction to Enjoin 
Subsequent Tax Sale.—The bankruptcy court ordered the 
sale of the bankrupt’s realty and mining plant and equipment 
free of liens. In September, 1940, such sale was confirmed 
and the liens of the federal, state, and local governments 
were ordered transferred to the proceeds. Such governments 
had been given notice of the hearing of the trustee’s petition 
to sell free of liens. The sale proceeds were just sufficient 
to cover the bankruptcy costs. The sheriff of a lienor county 
advertised the property for sale for delinquent taxes. The 
court grants a temporary injunction restraining the making 
of such tax sale. The instant proceeding is one in bank- 
ruptcy and is ancillary to the sale of the property. The court 
has jurisdiction to restrain any attack on the title of the pur- 
chaser under decree of the federal court—DC, ND W. Va., in 
In the Matter of Maryland Coal Co. of West Virginia. In 
Bankruptcy No. 3449-E. 


Basis—Substituted Contract.—Taxpayer and vendor having 
agreed to the rescission of a certain contract involving the 
purchase of machinery, and having provided for the purchase 
thereof under the terms of a second contract in which the 
price was considerably reduced, the basis for depreciation 
and for measuring gain or loss on such machinery is the 
cost as shown in the second contract. Taxpayer having 
erroneously reported the adjustment as income in the year 
the second contract was made, its relief lies in Sec. 820 of 
the 1938 Act. 

Affirming Board of Tax Appeals decision, 39 BTA 712, 
CCH Dec. 10,660, 393 CCH § 7260, reported at 412 CCH 
{ 767.907.—CCA-6, in The Borin Corporation v. Commissioner 
of Internal Revenue. No. 8477. 


Charitable Gift in Trust—Power to Recapture.—In 19238, 
taxpayer created the “Buffalo Trust,’ the income of which 
was payable to himself for life; after his death, part of the 
principal was payable to his descendants, the trustee being 
directed to pay any obligation of taxpayer’s estate which it 
might not be able to meet. From the remaining corpus, a 
specified amount of income was payable to taxpayer’s wife, 
the balance being payable to charities, one of which was the 
Buffalo Foundation. It was further provided that if any of 
taxpayer’s father’s descendants needed financial assistance 
the trustee might give it to them. In 1929, taxpayer created 
the “Boston Trust” and claimed it entitled him to a charitable 
contributions deduction. This Boston Trust was to accumu- 
late income for 100 years at which time one-half of the corpus 
was to be transferred to the trustee of the Buffalo Trust as 
trustee for the Buffalo Foundation, under the provisions of 
the Buffalo Trust. The Boston Trust was irrevocable, but 
taxpayer had the right to modify the period of accumulation 
and the dates of distribution. The court rejects the Govern- 
ment’s contention that taxpayer could so shorten the period 
of the Boston Trust’s accumulation as to make it distributable 
to the Buffalo Trust for the taxpayer’s benefit. The court 
holds that the Boston Trust funds are payable to the trustee 
of the Buffalo Trust solely for the Buffalo Foundation’s use. 
Therefore, the Boston Trust was a charitable contribution 
for the taxable year 1929, no part of which could be recap- 
tured by taxpayer and no part of the income of which inured 
to the benefit of the taxpayer or any private individual.— 
DC, WD N. Y., in Jacob F. Schoellkopf v. United States. 
No. 1723. 

Dividend Income from Debt Cancellation—Advances to 
Stockholders—Charge-off.—Taxpayers were the only stock- 
holders of a corporation from which in the years 1928, 1929, 
and 1930 they withdrew sums in excess of their salaries. 
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In 1934, 1935, and 1936, the corporation wrote off these sums 
which it had previously treated as accounts receivable. It 
attempted to deduct such sums as bad debts. The court holds 
that the Board did not err in concluding that the sums with- 
drawn by taxpayers were not invested by them for the bene- 
ft of the corporation. The evidence does not establish that 
the debit balances standing in the drawing accounts of the 
taxpayer-officers were anything other than what they pur- 
ported to be—accounts receivable. Therefore, since the cor- 
poration had a large surplus, the charge-off of the debts 
constituted distributions of dividends to taxpayers. 

Affirming Board of Tax Appeals memorandum opinion, 
CCH Dec. 10,992-H, 403 CCH { 7192-H, reported at 412 CCH 
§ 822.446—CCA-1, in Philip Allen et al. v. Commissioner of 
Internal Revenue. No. 3600. October Term, 1940. 


Evasion of Tax—Willful—Defendant was Director of 
Public Works in Kansas City, Missouri, and Administrator 
of WPA for Missouri. He was a close friend of prominent 
political figures, and by virtue of his public offices was able 
to grant them favors in the way of contracts for materials 
and machinery in the construction of public works. The 
court holds that the evidence sustains his conviction for wil- 
fully attempting to evade and defeat income taxes upon the 
sums he received in the taxable years 1934 through 1938. 
The only evidence inconsistent with his guilt is his own 
testimony that such sums were gifts, but his testimony is 
unworthy of credence, and the evidence amply supports a 
finding that he rendered valuable services to the alleged 
donors. 

Affirming District Court decision—CCA-8, in Matthew S. 
Murray v. United States. No. 11,712. November Term, 1940. 





Board of Tax. Appeals 


Stock Loss Deduction—Reimbursement—Whether Capital 
Gain or Ordinary Income.—The taxpayer is the owner of 
certain shares of stock which he purchased from a public 
service company of which he was an executive. In 1932 the 
stock became worthless because of the collapse of the Insull 
companies and the taxpayer took as a deduction on the joint 
income tax return filed by himself and wife the cost of the 
stock. The Commissioner allowed the deduction. In 1936 the 
taxpayer was reimbursed in full for his loss by the public 
service company. No transfer of title to the stock has been 
made to the public service company, but the taxpayer trans- 
ferred to the company the right to receive any dividends 
paid, liquidating or otherwise. ‘None,’ says the opinion, “has 
ever been paid and, for aught the record shows, none will 
ever be paid.” It is held that the income received in 1936 
was not from the sale or exchange of capital assets but was 
ordinary income, and is not subject to the limitations under 
Sec. 117(a), 1936 Act.—Avery R. Schiller and Dorothy C. 
Schiller, Husband and IVife v. Commissioner, Decision 11,653 
[CCH]; Docket 101380. 43 BTA —, No. 83. 


Undistributed Profits Tax—Contract Inhibiting Dividends. 
—In 1932, in order to secure an extension of the maturity 
date of some of its bonds, taxpayer corporation by written 
contract agreed not to pay any “cash dividends” prior to a 
time after the taxable year 1936 unless it had at the time of 
payment retired or purchased a specified amount of the 
bonds. In 1936, taxpayer had not complied with this con- 
dition enabling it to pay dividends. Further, in 1936, there 
were accrued dividends in arrears on taxpayer’s preferred 
stock which exceeded in amount its 1936 earnings. The Board 
holds that taxpayer is entitled under Sec. 26(c), 1936 Act to 
a credit equaling the amount of its adjusted net income for 
1936. Taxpayer could not have made any distribution to its 
tockholders except in cash, for the preferred arrearages 
could have been cleared up only by cash distributions. There- 
lore, the contract was a complete bar to the payment of any 
dividends in 1936.—Columbia River Paper Mills v. Commis- 


sioner, Decision 11,610 [CCH]; Docket 97740. 43 BTA —, 
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Undistributed Profits Tax—Restrictive Terms of Trust 
Indenture.—In the taxable years 1936 and 1937 taxpayer 
corporation set aside all its earnings to the account of oper- 
ating capital as it was required to do by the trust indenture 
securing its bonded indebtedness. The indenture specified 
that net earnings should be accumulated until an operating 
capital of $175,000 had been reached, which sum had not 
been attained in 1937. The Board holds that taxpayer is not 
entitled to credit under either Sec. 26(c)(1) or (2), 1936 
Act, for Sec. 26(c)(1) only allows credit where a contract 
“expressly deals with the payment of dividends” which were 
here unmentioned, and Sec. 26(c)(2) permits credit only where 
there is an obligation to set earnings aside for the payment 
of debts. Taxpayer’s contract was solely concerned with the 
accumulation of operating capital. That the agreement of 
taxpayer in fact prevented its payment of dividends does 
not bring it within Sec. 26(c)(1), for Congress indicated that 
any exempted prohibition against dividend payments must 
be expressly written in the executed contract.—Oregon City 
Manufacturing Co. v. Commissioner, Decision 11,604 [CCH]; 
Dockets 96523, 96538. 43 BTA —, No. 30. 


Unjust Enrichment Tax—Shift of Burden—Computation.— 
After the invalidation of the AAA processing tax on cotton, 
the taxpayer, who, in the taxable years, was engaged in the 
manufacture of cotton goods, received reimbursement of such 
tax from two of its vendors of cheese cloth. Taxpayer 
claimed the amount received represented a reimbursement of 
tax which it had paid and which it had not, in turn, shifted 
to its vendees. During much of the period when the process- 
ing tax was in effect, the taxpayer’s vendors had not indi- 
cated upon their invoices the amount of the processing tax 
but had included it in the cost of materials sold to the tax- 
payer, and the latter kept no records showing the amount 
of processing taxes paid by it, all of said amounts being 
reflected in “Cost of Materials,” according to the Board’s 
findings. Evidence shows that the taxpayer’s income was 
progressively less for several years immediately preceding, 
and including, the taxable year. It does not purport to show 
by either of the methods set out in Sec. 501(e), 1936 Act, 
the extent to which the burden of the tax had been shifted 
to others. The Board holds that the taxpayer has failed to 
sustain its burden of proving that it did not shift the burden 
of the processing tax to its vendees, and, therefore, the 
deficiency levied under Sec. 501(a)(2), 1936 Act, is approved. 
—Twin City Textile Mills, Inc. v. Commissioner, Decision 
11,665-F [CCH]; Docket 98925. Memorandum opinion. 


Bureau of Internal Revenue 


Business Expenses—Deductibility—Unless a _ taxpayer’s 
activities resulting in the production of taxable income con- 
stitute the carrying on of a trade or business, the ordinary 
and necessary expenses pertaining thereto are not deductible 
from gross income for federal income tax purposes. 

IT 2751 (C.. B.. AYT-I, 43° (1934), 77 2579 (C. B. X-2. 129 
(1931)), and OD 877 (C. B. 4, 123 (1921)) revoked.—IT 3452, 
1941-8-10616 (p. 4). 

Cancellation of Indebtedness.—Method of determining the 
amount of cancellation of indebtedness, within the purview 
of section 270 of the Bankruptcy Act, as amended, obtained 
by the M Company as the result of its reorganization pursuant 
to the plan under which new bonds plus first preferred stock 
were exchanged for old bonds, new bonds plus second pre- 
ferred stock were exchanged for notes, and new common 
stock was issued in payment of arrears of interest on the old 
obligations—GCM 22528, 1941-8-10609 (p. 2). 

Depletion Allowance—Basis.—The term “property,” as 
used in the provisions of the Revenue Act of 1934 and cor- 
responding provisions of subsequent Revenue Acts and of 
the Internal Revenue Code providing for the allowance of 
depletion and fixing a basis for the computation of such 
allowance, means each separate interest owned by the tax- 
payer in each separate tract or parcel of land, whether sepa- 
rated geographically or by conveyancing. If a taxpayer holds 
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several different interests in the same tract, each interest is 
a separate property. The right of election as to method of 
depletion must be exercised with respect to each property in 
accordance with these general principles —GMC 22106, 1941- 
9-10618 (p. 2). 


Sec. 3672—Validity against Mortgagees, Purchasers and 
Judgment Creditors.—The statute enacted by the legislature 
of the State of Vermont, approved March 24, 1933 (No. 42, 
Session Laws of Vermont, 1923, page 69—now sections 2716- 
2718, Public Laws of Vermont), is accepted by the Bureau 
as the legislation authorized under section 3186, Revised 
Statutes, as amended (now section 3672, Internal Revenue 
Code, as amended), authorizing the filing of notice of federal 
tax liens with certain designated county or other local officials. 
—IT 3454, 1941-9-10620 (p. 7). 


Stamp Tax on Sales or Transfers.—The transfer of stock 
of the M Corporation, a Delaware corporation whose charter 
was repealed due to failure to pay the Delaware franchise 
tax, is subject to stamp tax under section 1802(b) of the 
Internal Revenue Code, as amended. 

ST 671 (C. B. XII-1, 437 (1933)) modified.—ST 913, 1941- 
8-10614 (p. 17). 


Taxes Paid—Deductibility—A corporation keeping its ac- 
counts on the accrual basis and filing its returns on the calen- 
dar year basis was entitled to accrue and deduct for the year 
1920 that part of the Massachusetts excise tax on corpo- 
rations (adopted in the year 1919) which is based upon its 
net income for federal income tax purposes for the year 1920, 
even though the other part of the tax, based on “corporate 
excess” as of April 1, 1921, could not be accrued and deducted 
until the year 1921. 

In view of the amendment of the Massachusetts law in 
1927, effective January 1, 1928, a corporation keeping its ac- 
counts on the accrual basis and filing its returns on the calen- 
dar year basis was entitled to deduct for the year 1928 the 
Massachusetts excise tax on corporations which accrued as 
of January 1, 1928, and as of December 31, 1928. 

GCM 6616 (C. B. IX-2, 335 (1930)) revoked. GCM 8553 
(C. B. IX-2, 109 (1930)) modified to accord with the reason- 
ing of the court in the case of Colton Elastic Web Co. v. United 
States, decided December 9, 1940 (1941-8-10611 (p. 8)).—GCM 

5, 1941-8-10612 (p. 12). 


Evasion of Duty on Motor Fuel in England 


[Concluded from page 241.] 
rationing which is somewhat delicately geared, not 
only to the demands of the armed forces, but also to 
the revenue which is produced from the “duty” on 
petrol; and if the foregoing is any criterion, it cer- 
tainly looks as though they are making it work.— 
H. A. Strangman. 


State Income Taxation 


[Continued from page 233. ] 

partnership itself from tax. New York, however, 
taxes all unincorporated businesses at four per cent 
of their net income in excess of $5000, in addition to 
any other tax levied previously. This was applied as 
an emergency tax, but Julius J. Rauh, in the Tar 
Magazine for June, 1939, predicted: “It promises not 
only to become an established institution in New York 
but most likely will be copied by other states.” 

Massachusetts taxes partnerships, applying the 
same rates to different types of incomes as it does 
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to individuals, but the partners are exempt from tax 
on the income derived from a taxed partnership. 

Usually partnerships must file information returns 
showing the amount of net income, and the shares of 
-ach partner, so that the individuals can be taxed 
effectively. [To be concluded.] 

Table XVI 
Personal Exemptions in Terms of Income 

~ Head of Family 7 
Exempt No. of 
Income States 





Single Person 
Exempt No. of 


Income States 


None 
$ 200 
500 
600 
700 
750 
800 
850 
1000 
15C0 
2000 


Dependents? 
Exempt No. of 


Income States 





None 
$ 200 
1100 
1200 
1500 
1600 
1700 
1800 
2000 
2500 
3000 


None 
$ 100 
167 
200 
250 
300 
350 
400 
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1 Including the District of Columbia. 

2In states where credit for the dependent is allowed in terms of 
tax, it is assumed that the dependent is allotted to the head of a 
family. In Wisconsin, the $4 credit per dependent is equivalent to 
$350 if there is one dependent allowed, as the credit will be applied, 
then, against income taxable at 1.25%, but if there is more than one 
dependent, the $4 tax credit will be applied against the tax on the 
third $1000 of income which is taxable at 1.5%. This will mean that 
the $4 credit offsets the tax on only $267 of income between $2000 
and $3000. 


Table XVII 
Definitions of “Dependent” in Different States 
I. Child under 18, or other person incapable of self-support 
because mentally or physically defective: 
Ky. i. ae Oe 
Md. Vt. 
Mo. W. Va. 
Ga. Mont. 
Idaho N. ¥. 
II. Every person chiefly 
the taxpayer: 


Ala." 
Ark. 
YC. 


dependent upon or supported by 


Ariz. Minn. Va. 

Iowa S.. Dak. Wis. ” 

III. Under 21 or incapable of self-support because mentally 
or physically defective: 

Colo. Okla.’ 

Kans. vO 

IV. Under 18 or incapable of self-support because mentally 
or physically defective or attending school at tax- 
payer’s expense if between the ages of 18 and 21. 

ba. N. Dak. Ore. 

V. Under 20 or incapable of self-support because mentally or 
physically defective: Del. 

VI. Under 18 or incapable of self-support because mentally 

or physically defective, or a present or a former spouse 

to whose support the taxpayer contributes: Calif. 

Under 18 or a parent entirely supported by the taxpayer: 

Mass. 
Minor child or other dependent residing with the tax- 
payer: N. Mex. 

IX. Under 18 or incapable of self-support because mentally 
or physically defective or under 25 and attending an edu- 
cational institution at the taxpayer's expense: Miss. 


Utah 


VII. 


VIII. 


1Does not specify mental or physical defects as reason for being 
incapable of self-support. 
? Presumed to be self-supporting at 18. 
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